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PUBLIC SERVICE, THE HIGHEST IDEAL 
OF THE BAR’ 


it is estimated that there are about 130,000 lawyers in the 
United States. Except possibly in the State of Indiana,’ 
every one of them must have passed some sort of an examina- 
tion to meet certain mental and ethical requirements prescribed 
by law or rule of court. Not only this, but maintenance of 
the office of attorney or counsellor is dependent upon con- 


tinued compliance with standards of conduct recognized by the 
Bar and the Courts. Revocation by the Court of the license 
to practise law, is a recognized means of enforcing compliance 
with these requirements. Here then is a democratic aristocracy 
unique in our institutions. It is a democracy, in that admission 
to its ranks is open to all who comply with the prescribed 
requirements. It is an aristocracy, in the true sense, being a 
body of selected citizens, qualified by learning and character 
to advise upon the laws of the land, and to represent before 
the duly established legal tribunals persons who are engaged 
in legal controversies. 

There are two aspects in which the Bar must be considered; 
one, as a body of men qualified to advise and act for private 





1 This article includes the substance of some remarks made to Harvard 
Law School students under the auspices of the Law School Society of Phillips 
Brooks House by Mr. Wickersham in December, 1921. — Ep. 

2 Const. INDIANA, §181. ‘“‘Every person of good moral character being 
a voter, shall be entitled to admission to practice law in all courts of justice.” 
But see requirements of Statute (1908, BuRNs ANN. Stat. §997) requiring 
examination “touching his learning in the law.” 
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clients in regard to their legal affairs. The other, as a body 
of especially qualified citizens, more or less learned in the 
laws of the land, trained in logical processes of thought, familiar 
with the Constitution and government of the country and 
peculiarly competent in various ways to assist in the political 
conduct of the community. | 

Two broad considerations, therefore, confront every student 
of the law. First, there is the predominant need of acquiring 
such a knowledge of the law as will enable him to meet the 
tests prescribed as conditions to entering upon the vocation of 
attorney or counsellor; the knowledge and skill which will 
enable him to earn a living by advising clients and properly 
attending to their legal affairs. Toa large percentage of students, 
whatever else may be thought of, this is the prime essential. 
Probably a great majority of men who study law select that 
vocation as one of a number of available means of livelihood; 
a congenial occupation. If that were all, practising law would 
differ only in degree, not in kind, from any other vocation — 
that of a plumber or an apothecary, for example. But it is 
not all. The practice of the law is a learned profession, requiring 
for its mastery great and prolonged labor, intense study and con- 
centration. It involves the study of history — the history of civili- 
zation, especially of those civilizations in which our laws have their 
roots. It involves philosophy; for in the successful application 
of law to the activities of men, there is implied a knowledge 
of the operations of the human mind, of the natural con- 
duct of men in association, of the meaning and effects of 
civilization. It involves the profound and continued study of 
man. The law is not a fixed body of dogmatic rules. It is as 
varying as the changing requirements of a progressive civilization. 
Certain principles it is true have been established by human 
experience, which may be accepted as fixed stars in the firma- 
ment of man’s existence. But the constellations are ever 
changing, and the lawyer who would remain of use in his pro- 
fession must be alive to these mutations, or his observations 
will fail the need of his client in his greatest stress. 

Above all things, the practice of the law requires character. 
For in the adjustment of relations between men, or between 
man and the state, the character of the adviser or the repre- 
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sentatives of the one or the other, often will determine the 
issue, when the mere application of prescribed dogma would 
fail. The simplest illustration of this is furnished by the con- 
scientious adviser whose influence settles a controversy which, 
though he might win it in the end, would cost his client much 
money, worried days and nights, perhaps the loss of friend- 
ships or associations which enrich his life, merely to gratify 
vanity or a revengeful spirit. To fall in with the client’s mood 
would be profitable. It might afford opportunities for great 
professional distinction. But if his character be what that of an 
upright counsel should be, the lawyer never will be influenced in 
his conduct or advice by the thought of personal gain or glory. 

Giving to the preparation for his work as a practitioner the 
foremost place, recognizing the force it must exert in the early 
period of his practice, there is another and a higher consideration 
which must have a place in the thoughts of every young lawyer. 

That consideration is the duty which every lawyer owes to 
the community of which he is a part. The mere fact that he 
has studied systematically the Constitution and laws of his 
country and that he therefore understands better than another 
the bearing of proposed measures of government upon the 
common weal, imposes upon him a duty to take his part in 
public affairs and to help make clear to his fellow countrymen 
the difference between sound and unsound measures of action. 
Education for leadership in the community is an essential part 
of the preparation of every lawyer. 

It is not necessary that he should seek office. A young 
lawyer, dependent upon his profession for his livelihood, seldom 
can afford to accept public office. But there are many other 
things he can do. He can take part in the ordinary activities 
of the political party to which he belongs. He can attend meet- 
ings of the local political committees or conventions. He can par- 
ticipate in the public discussions preceding elections. He can 
keep himself informed concerning questions which from time to 
time arise for public debate, such as pending legislative measures, 
as well as regarding the relative merits of candidates for office. 
There are many prejudiced and many venal counsellors of the 
public. Not infrequently newspaper advice, counsel or criticism, 
is influenced by considerations very different from securing the 
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best thing for the public welfare. A clear-headed lawyer who 
has taken pains to understand a question, often may give the 
public advice so clear, so convincing and obviously so disin- 
terested, that it will prevail over any amount of prejudiced 
newspaper or other advocacy. 

There are many other ways in which the lawyers of the 
country may render public service. Too often, during the last 
quarter of a century, have lawyers been identified with the 
successful exploitation of private interests as against the com- 
mon weal. The pursuit of gain, rather than the maintenance 
of the best professional standards has seemed in many in- 
stances to be the guiding principle of those who have attained 
the highest successes at the bar. But there is a certain 
amount of misconception and exaggeration at the bottom of 
this criticism. For the fundamental principle of professional 
service must be loyalty to the client and his cause. Very seldom 
does it happen that a lawyer called into the public service 
permits his conduct to be influenced by the views or interests 
of his former clients. On the contrary, he identifies himself 
with the interests of his new client, the public, with the same 
loyalty and ardor which made him successful as the repre- 
sentative of private corporate interests. It is in so far as 
the lawyer employs his talents and his trained intelligence for 
the public welfare, that he justifies his vocation and enhances 
the honor and dignity of the legal profession. 

The possession of wealth or learning or ability carries with it 
the obligation to use the one or the other in the public interest. 

Willingness to accept public responsibilities and to unite 
with others in common thought, common will and common 
action for the welfare of the community, are pointed out by 
Emil Faguét as the characteristics of true aristocracy!* It is 
the public service of the Bar by which it justifies its high posi- 
tion in the American Commonwealth. It is the perpetuation of 
this ideal of unselfish public service to which the student of law 
and the young practitioner must look, as the pathway to that 
kind of success which should inspire his best efforts. 


George W. Wickersham. 


New York City. 





3 ET L’HORREUR DES RESPONSABILITES, 20. 






POWER OF THE I. C. C. TO PRESCRIBE MINIMUM RATES 


THE POWER OF THE INTERSTATE COMMERCE 
COMMISSION TO PRESCRIBE 
MINIMUM RATES 


NCLUDED among the additional powers conferred upon the 
Interstate Commerce Commission by the Transportation 
Act, 1920, is the power to “‘prescribe what will be the just and 
reasonable individual or joint rate, fare or charge . . . to be 
thereafter observed . . . or the maximum or minimum, or maxi- 
mum and minimum to be charged”? by any common carrier 
subject to the Interstate Commerce Act;' but nowhere, either 
in the Transportation Act or in the Interstate Commerce Act, 
is there any provision specifically defining the considerations 
which are to govern the Commission in determining what is a 
just and reasonable minimum rate, except in the amendment to 
Section 13 of the Interstate Commerce Act where the power 
to fix minimum rates is specifically authorized in order to pre- 
vent discrimination against persons or localities, or against 
interstate commerce.” 

In fact, the Act is surprisingly vague in devolving upon the 
carriers the duty to avoid unreasonably low rates. It is true 
that there are the provisions that rates shall be just and reason- 
able and that they shall not create undue preference or prejudice; 
provisions referred to in the section of the Act creating the mini- 
mum rate power in the Commission;* but prior to the passage 





1 41 Stat. AT L. 456, 484-485. This provision is incorporated by the Trans- 
portation Act in Section 15 of the Interstate Commerce Act; Title IV of the 
Transportation Act being made up of amendments to the Interstate Commerce 
Act. See also paragraph (c) of Section 7 of the Interstate Commerce Act 
(41 Stat. aT L. 456, 483), which authorizes the Commission to establish mini- 
mum proportional rates to and from ports to which the traffic is brought, or 
from which it is taken, by a water carrier. 

2 ar Stat. aT L. 456, 484. 

3 This section authorizes the Commission when it “shall be of the opinion 
that any individual or joint rate, fare or charge . . . is or will be unjust or 
unreasonable or unjustly discriminatory or unduly preferential or prejudicial, 
or otherwise in violation of any of the provisions of this Act . . . to determine 
and prescribe what will be the just and reasonable individual or joint rate, 
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of the Transportation Act the first of these provisions had been 
understood as prohibiting rates that were too high,‘ and it 
requires a mental volteface to construe it as prohibiting rates 
that are too low. However, the rule that rates shall be ‘‘reason- 
able’ was reénacted as an integral part of the Transportation 
Act,® and it may well be that it acquires a new meaning in the 
light of the other amendments incorporated in the Interstate 
Commerce Act by this legislation, a conclusion which, to some 
extent, will be postulated in this discussion, although the con- 





fare, or charge, or rates, fares or charges, to be thereafter observed in such case, 
or the maximum or minimum, or maximum and minimum, to be charged . . .,” 
etc., 41 Stat. AT L. 485. 

4 In fact, the Commission long ago decided that the provision of the Act 
requiring that ‘“‘all charges shall be reasonable and just” did not authorize the 
Commission to hold a rate unreasonably low and therefore in violation of the 
Act. Re Chicago, St. Paul & Kansas City Ry. Co., 2 I. C. R. 137 (1888). This 
question is discussed at length by Judge Cooley, at pages 146 and 147, and the 
importance of the opinion is emphasized by the fact that it seems to have met 
with the full approval of the Supreme Court, since, in I. C. C. v. Cincinnati, 
N. O., & T. P. Ry. Co., 167 U. S. 479, 511 (1897), the Court says: 

‘‘The opinion in that case, prepared by Commissioner Cooley, and with his 
usual ability, while seeking to prove that under the provisions of the statute the 
commission has no power to prescribe a minimum or to establish an absolute 
rate but only to fix a maximum rate, goes on further to show how the operation 
of other provisions of the act tend to secure just and reasonable rates. Were 
it not for its length, we should be glad to quote all that he says on the subject. 
We think that nearly all of the argument which he makes to show that the com- 
mission has no power to fix a minimum or establish an absolute rate, goes also 
to show that it has no power to prescribe any tariff, or fix any rate to control 
in the future.” 

The opinion of Judge Cooley also points out sundry parts of the Interstate 
Commerce Act which indirectly operate to deter the carriers from establishing 
unduly low rates. However, in this article only those which operate with some 
directness are considered. 

Shortly thereafter, viz., in 1893, the Commission recommended that it be 
granted the minimum rate power, the principal reasons suggested being, (a) to 
prevent the carrier from being deprived of revenue that it ought to have, (6) to 
prevent discrimination, and (c) to prevent an unfair distribution of the burden 
of the cost of transportation: REPORT OF THE INTERSTATE COMMERCE COoMMIS- 
SION FOR 1893, 38-39, 78. 

5 ar Stat. aT L. 456, 475. Substantially the same provision has been in the 
Act since its passage in 1887. As originally enacted, it read: 

‘* All charges made for any service rendered or to be rendered in the trans- 
portation of passengers or property as aforesaid, or in connection therewith, or 
for the receiving, delivering, storage, or handling of such property, shall be 
reasonable and just; and every unjust and unreasonable charge for such service 
is prohibited and declared to be unlawful.” 
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siderations which will be adduced are believed to support the 
propriety of this construction of the word. 

But, while the minimum rate is referred to in conjunction with 
the maximum rate, it is obvious that the standard by which it 
is to be measured must differ fundamentally from the standard 
by which the maximum rate is to be measured. The power to 
establish maximum rates is exerted for the purpose of prevent- 
ing undue or extortionate exactions from the patrons of an 
industry subject to regulation, and it is clear that no such pur- 
pose is to be subserved by a power which prescribes a charge 
which the industry may not reduce; and, while the provision of 
the Interstate Commerce Act which imposes upon common 
carriers the duty to establish just and reasonable rates,® etc., 
makes no distinction as between rates which may be unjust or 
unreasonable because too high, and rates which may be unjust 
or unreasonable because too low, and while the section of the 
Act which confers upon the Interstate Commerce Commission 
authority to enforce the obligations established by other sec- 
tions ’ prescribes no definite rules to control its decisions, mani- 
festly wholly different considerations must obtain in the two 
classes of cases. For the question is not answered by concluding 
that rates must be reasonable in the sense that they must be 
neither too high nor too low, since this only postpones the diffi- 
culty and still leaves for determination the criteria by which it 
must be ascertained whether they are too high or too low. 

To ascertain the standard or standards by which minimum 
rates should be fixed requires a determination of the principles 
which should govern the solution of the problem, principles 
which are as yet scarcely in a formative stage and are almost 
wholly untried in practice. At the same time, the problem, in 
its practical aspect, is of immediate and far-reaching importance. 
The purpose of this article is not so much to arrive at final con- 
clusions as to consider in a tentative way the principles which 
should probably be invoked in determining a minimum rate.’ 





6 ar Stat. aT L. 456, 475. 

7 ar Stat. aT L. 456, 484-485. 

8 The reports of the committees of Congress having charge of the bill furnish 
very limited information as to the purposes Congress had in mind in granting 
the minimum rate power. In the report of Mr. Esch from the Committee on 
Interstate and Foreign Commerce of the House, submitted November 10, 1919 
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Since prior provisions of the Interstate Commerce Act may 
possibly disclose legislative policies which will be helpful in con- 
sidering the proper interpretation of the recent amendments, 
they will be considered first.® 

























1. FEDERAL REGULATION OF UNDULY LOW RATES PRIOR 
TO THE TRANSPORTATION ACT, 1920 


Even prior to the Transportation Act, 1920, there were, to a 
limited extent, restrictions upon the reduction of railroad rates 
or their maintenance at a relatively low level. Thus the Inter- 
state Commerce Act provided, in Section 4, paragraph 2,'° that 
“‘Whenever a carrier by railroad shall in competition with a water 


route or routes reduce the rates on the carriage of any species of freight 
to or from competitive points, it shall not be permitted to increase 





(Report No. 456), the following statement occurs under the caption, “Minimum 
and Maximum Rates” (page 19): 

“Under section 412 the commission is authorized to fix minimum as well 
as maximum rates. Under the Interstate Commerce act the commission ever 
since 1887 has only been empowered to declare the maximum rate to be charged. 
As a result of the testimony the committee believes that the commission should 
also be granted authority to prescribe joint rates, or maximum, or minimum, 
or maximum and minimum joint rates. With this power the commission could 
prevent a rail carrier from reducing a rate out of proportion to the cost of service, 
by establishing a minimum, below which such carrier could not fix its rate. It 
would also prevent a rail carrier from destroying water competition between 
competitive points by prohibiting such carrier from so reducing its rates as to 
destroy its water competitor. Circumstances have been cited where the rail 
carrier destroyed its water competitor by such a reduction of rates as to make 
it impossible for the water carrier to survive. When once competition was thus 
driven off the rail rates would be restored or would rise to even higher levels. 
The power to fix minimum rates will also enable the commission to adjust many 
cases under the fourth section of the Commerce act, known as the ‘long and short 
haul clause.’” 

Furthermore, on page 10 of the report, the Committee says: 

‘By the application of minimum as well as maximum rates to permit a longer 
and weaker line to get a greater share of the business than heretofore, and with 
the initiative in the commission to establish joint rates and through routes, and 
the division of the rates, would still further aid the short or weaker lines.” 

In the report of Senator Cummins from the Senate Committee, also filed on 
November 10, 1919 (Report No. 304), the matter of minimum rates is not 
specifically discussed. 

® In this connection the opinion of Judge Cooley in Re Chicago, St. Paul & 
Kansas City R. Co., 2 I. C. R., 137 (1888), is well worth examination: see 
especially page 147. 

10 36 Stat. AT L. 539, 548. 
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such rates unless after hearing by the Interstate Commerce Commis- 
sion it shall be found that such proposed increase rests upon changed 
conditions other than the elimination of water competition.” 


The obvious purpose of this paragraph was to prevent the reduc- 
tion of railroad rates for the purpose of destroying water com- 
petition, and this provision suggests a consideration which may 
now be invoked to guide the Interstate Commerce Commission 
in the exercise of its new power, vz., a railroad rate may be 
regarded as being unduly low and as creating unfair competition 
because of the effect that it may have on transportation by 
water." In other words, instead of imposing upon the railroad 
the mere persuasive consideration that, if it attempts to meet 
the water competition by reduction of rates, it shall not there- 
after increase such rates except under the conditions specified, 
Congress now authorizes the Commission, in the first instance, 
to prevent such competition if, in its judgment, it will have 
destructive effect upon the water competition. That this may 
indicate a possible basis for action by the Commission is con- 
firmed by the provision of Section 500 of the Transportation 
Act, 1920,” that, “It is hereby declared to be the policy of 
- Congress to promote, encourage, and develop water transporta- 
tion, service, and facilities in connection with the commerce of 
the United States, and to foster and preserve in full vigor both 
rail and water transportation.” 

Furthermore, this possible consideration suggests that a similar 
basis for the exercise of the Commission’s new power may be 
found in cases where a low level of rates sought to be main- 
tained by one carrier is seriously detrimental to the rate basis 
currently in effect on the line of another carrier, and therefore, 
in the circumstances, discloses an unwise and possibly unfair 
competition, particularly in view of the federal policy “‘to foster 
and preserve in full vigor both rail and water transportation.” 
This will be more fully discussed hereafter. 

In addition to the provision of Section 4 of the Interstate 
Commerce Act relating to the reduction of rates to meet water 





11 That this was one of the objects sought to be accomplished by the grant 
of the minimum rate power seems clear from the report of Mr. Esch from the 
Committee of the House, quoted in note 8, supra. 

2 4r Stat. AT L. 456, 499. 
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competition, the same section also prohibited, except under 
certain circumstances, the charge of a greater compensation for 
the transportation of passengers, or of like kind of property, for 
a shorter than for a longer distance over the same line or route 
in the same direction, the shorter being included in the longer 
distance, or to charge any greater compensation as a through 
rate than the aggregate of the intermediate rates subject to the 
provisions of the Act. This so-called ‘‘Long and Short Haul 
Clause” has been amended from time to time, but always with 
a tendency to greater rigidity, and there has been a definite 
disposition on the part of the Interstate Commerce Commis- 
sion to apply the rule with increasing strictness.’ In fact, the 
amendment contained in the Transportation Act provides that 
the Commission shall not permit the establishment of any 
charge to or from the more distant point that is not ‘reasonably 
compensatory” for the service performed, a provision the pre- 
cise significance of which has not as yet been determined, but one 
which is evidently intended as a safeguard against unduly low 
rates. Questions constantly arise under the clause, and the 
difficulty of determining the instances in which rates to the 
more distant points may be made less than the rates to the 
nearer points invites a discussion of the relation of the minimum 
rate power to this requirement of the Act. 

Thus, in a recent proceeding before the Interstate Commerce 
Commission,” western railroads have petitioned for relief from 
the operation of the Fourth Section, so that they may main- 
tain to Chicago from San Francisco and other sugar producing 
points in California a rate of 48 cents per hundred pounds, 
while, at the same time, they maintain to an intermediate point, 
e.g., Omaha, Nebraska, a rate of 64 cents. The purpose of this 
application is to enable these western carriers to bring sugar 





13 36 Stat. AT L. 539, 547. 

M4 24 Stat. AT L. 379, 380; 36 STAT AT L., 539, 547; 41 STAT. AT L. 456, 480. 
An interesting summary of the history of this section will be found in FRANK 
Haicn Drxon, RAILROADS AND GOVERNMENT, 28-42, 253-254. In Coffee from 
Galveston, etc., 64 I. C. C. 26 (1921) the Commission says: ‘‘The tendency 
of both Congress and the Commission in recent years has been to restrict more 
and more the granting of fourth section relief.” 

1 In re Rates on Sugar from California and other Western Producing Points 
to Chicago and Intermediate Points: Fourth Section Application No. 8835. 
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from western points of production in competition with sugar 
moving to the same consuming territory from the Atlantic 
seaboard and from the Gulf of Mexico. In this case, the haul 
of the western lines is about 2400 miles as compared with the 
haul of the eastern carriers from New York of about goo miles. 
Prior to the passage of the Transportation Act, 1920, the 
standards which apparently governed the Interstate Commerce 
Commission in determining the granting or refusing of relief 
under the Fourth Section, seem to have been confined to cir- 
cumstances and conditions prevailing on the line of the carrier 
asking to charge the lower rate to the more distant point; but 
in this instance, the Commission is asked to take into view 
conditions obtaining on the eastern lines and to hold that such 
a rate adjustment constitutes unfair competition as against the 
eastern carriers in that it involves an invasion, as it were, of 
a market that they might reasonably expect to supply. 
When, in 1910, the Fourth Section of the Interstate Commerce 
Act was so amended as to prohibit lower rates to the more dis- 
tant points than those that obtain to the intermediate shorter 
distant points on the same line, except in cases where the Inter- 
state Commerce Commission should grant relief, the contention 
was made that no standard was given the Commission to govern 
it in the exercise of its power of dispensation; but the Com- 
mission held }* — and was sustained by the Supreme Court in so 
holding — that this power was to be exercised in conformity 
with the other provisions of the Act, and particularly in obedience 
to the requirements of Section 3 prohibiting undue preference, 
etc. The so-called long and short haul clause is, essentially, a 
prohibition of a specific kind of preference; and whether it is 
due or undue, is usually determined by considerations substan- 
tially like those which determine whether there is or is not a 
violation of Section 3 of the Act. The result has been that the 
standards which have determined the action of the Interstate 
Commerce Commission in the exercise of its power of dispensa- 





16 R. R. Com. of Nevada »v. S. P. Co., 21 I. C. C. 329 (1911); Intermountain 
Rate Cases, 234 U. S. 476 (1914). The Supreme Court also sustained the Com- 
mission in its claim to authority to determine the extent to which the long 
and short haul provision might be violated, in other words, to prescribe the 
differentials. 
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tion under Section 4 have been standards depending on the 
situation on the line of the petitioning carrier, and not on other 
lines. The question now presented is whether the Transporta- 
tion Act, 1920, has not enlarged this power so as to permit the 
Commission to take into view the effect on other carriers of 
granting Fourth Section relief to the petitioning carrier.!’ 

In like fashion, the prohibition of Section 2 of the Interstate 
Commerce Act against discrimination and the prohibition of 
Section 3 against undue preference have operated to affect the 
level of freight rates and to prevent reductions which might 
otherwise have been made. Section 3 permits the Interstate 
Commerce Commission to establish a relationship of rates and 
is the section under which, even prior to the Transportation Act, 
the Commission was empowered to regulate the relation between 
interstate and intrastate rates because of undue preference, etc., 
to persons or localities.‘* Where, under this section, the Inter- 
state Commerce Commission had determined that a certain 
level of rates might reasonably be charged in connection with 
interstate commerce, an order of the Commission establishing a 
definite relationship as between the interstate and the intrastate 
rates justified the increase of the intrastate rates even as against 
countervailing orders of state authorities.'* Here again, however, 
the effect of the law as regards the minimum rate was persuasive 
only, since the carriers, by reducing the higher rates, could have 
selected the lower level for both rates if they so desired. 

Furthermore, this power of the Interstate Commerce Com- 
mission under Section 3 was available only when one carrier 





17 That Congress had before it the relation of the minimum rate to the long 
and short haul clause seems clear from the report of Mr. Esch, of the Committee 
of the House, quoted in note 8, supra. And just as, prior to the Trans- 
portation Act, this requirement of the statute justified a condemnation of a 
low rate that might violate it, Rice Products to Jackson, Miss., 44 I. C. C., 
364 (1917), so also it does to-day, Salt from Louisiana Mines, 66 I. C. C. 81 
(1922). 

18 R. R. Comm. of La. v. St. Louis, S. W. Ry. Co., e¢ al., 23 I. C. C., 31 (1912); 
Houston, East & West Texas Ry. v. United States, 234 U. S. 342 (1914); 
American Express Co. v. Caldwell, 244 U. S. 617 (1917); Illinois Central 
R. R. ». Illinois, 245 U. S. 493 (1918). 

19 Texas & Pacific Ry. Co. v. United States, 205 Fed. 380, 389-390 (Comm. 
Ct., 1913); Houston, East & West Texas Ry. v. United States, 234 U. S. 342, 
360 (1914). 
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treated two patrons differently or participated in different treat- 
ment of two patrons;”° so that, if the X railroad, handling in 
interstate commerce a given commodity from point A to point B, 
charged 60 cents per ton, and this charge constituted a reasonable 
rate, while the Y railroad, handling in interstate commerce the 
same commodity from point C to point B charged a rate of 
30 cents per ton, there was no power in the Interstate Commerce 
Commission to deal with the situation thus presented, irrespective 
of the fact that the producers at A might be wholly excluded 
from the common market, B, because of the lower rate available 
to the producers at C. One of the important questions arising 
under the new legislation is whether the minimum rate power 
operates to confer upon the Interstate Commerce Commission 
any authority in the circumstances described. 


2. THE ENLARGEMENT OF THE COMMISSION’S POWER UNDER 
THE TRANSPORTATION ACT 


No provision of the sections of the Act dealing with the mini- 
mum rate power limits in any way the authority of the Inter- 
state Commerce Commission to exert any of its other powers 
under the Act which, persuasively or otherwise, prevent the 
reduction of rates or the maintenance of relatively low rates. 
But the new provision evidently contemplates something more; 
and, since it does not provide specifically the standards which 
are to determine whether rates are too low to be just and reason- 
able — except as stated above in the matter of discrimination — 
it seems clear that the criteria to determine the proper minimum 
rate must be found in the general requirements of the Act and 
the results which it is intended to accomplish. 

The important provisions which conceivably have application 
to the question are the provision of Section 1 that rates shall 
be just and reasonable,” the provision of Section 2 that they 
shall not be discriminatory,” the provision of Section 3 that 
they shall not create undue preference,” the provisions of 





20 Central R. R. Co. of N. J. v. United States, 42 Sup. Ct. Rep. 80 (1921). 
But in a proper case it could be exercised to suspend a proposed reduction. 
Suspension of Rates on Packing-House Products, 21 I. C. C. 68 (1911). 

41 41 StaT. AT L. 456, 475. 

2 4r Stat. AT L. 456, 470. 

% 24 Stat. AT L. 379, 380. 
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Section 4 already described,* the provision of Section 13 that 
discrimination against persons and localities and against inter- 
state and foreign commerce is forbidden,” the provision of 
paragraph 2 of Section 15a that, 


“In the exercise of its power to prescribe just and reasonable rates 
the Commission shall initiate, modify, establish or adjust such rates 
so that carriers as a whole (or as a whole in each of such rate groups 
or territories as the Commission may from time to time designate) 
will, under honest, efficient and economical management and reason- 
able expenditures for maintenance of way, structures and equipment, 
earn an aggregate annual net railway operating income equal, as 
nearly as may be, to a fair return upon the aggregate value of the 
railway property of such carriers held for and used in the service of 
transportation,” * 


the provision of paragraph 3 of Section 15a that the Commis- 
sion shall determine the fair return, and in so doing, shall give 
due consideration, among other things, to the transportation 
needs of the country and the necessity (under honest, efficient 
and economical management of existing transportation facili- 
ties) of enlarging such facilities in order to provide the people 
of the United States with adequate transportation,” and the 
provision of Section 500 of the Transportation Act, already 
quoted, declaring that it is the policy of Congress to foster and 
preserve in full vigor both rail and water transportation.” 
Some of these provisions were in effect prior to the granting 
of the minimum rate power, but those imposing upon the Com- 
mission the duty to establish rates which will enable the carriers 
to earn a fair return, and indicating that the purpose of this 
requirement is to provide the people of the country with an 
adequate transportation service, suggest important considera- 
tions in connection with the minimum rate power. Thus, in 
the case of Railroad Commission of Wisconsin v. Chicago, Bur- 
lington & Quincy Railroad Company,” the Supreme Court says: 
“Tt is manifest from this very condensed recital that the act made 


a new departure. Theretofore the control which Congress through 
the Interstate Commerce Commission exercised was primarily for the 





* 41 Stat. aT L. 456, 480. 27 ar Stat. AT L. 456, 488. 
% ar Stat. aT L. 456, 484. 28 ar STAT. AT L. 456, 499. 
26 4x Stat. aT L. 456, 488. 29 42 Sup. Ct. Rep. 232, 236 (1922). 
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purpose of preventing injustice by unreasonable or discriminatory 
rates against persons and localities, and the only provisions of the law 
that inured to the benefit of the carriers were the requirement that 
the rates should be reasonable in the sense of furnishing an adequate 
compensation for the particular service rendered and the abolition 
of rebates. The new measure imposed an affirmative duty on the 
Interstate Commerce Commission to fix rates and to take other 
important steps to maintain an adequate railway service for the 
people of the United States. This is expressly declared in section 15a 
to be one of the purposes of the bill.” 

Having in mind these provisions of the Act, it seems clear 
that they afford fairly definite criteria by which the Commis- 
sion may be guided in the exercise of the minimum rate power, 
and that this is true whether the question be viewed (a) from 
the standpoint of the carrier whose rates are under discussion 
or .(b) from the standpoint of other carriers whose rates and 
revenues may be affected thereby. The subject will be discussed 
with reference to these two situations. 


A. The Minimum Rate Power as Affected by Considerations 
Relating to the Carrier Whose Rates are Regulated. 

In view of the fact that it is now declared to be the policy 
of Congress to foster and preserve in full vigor both rail and 
water transportation, and since the duty is imposed upon the 
Interstate Commerce Commission to so adjust the rates of the 
carriers that they shall earn, under honest, efficient and economical 
management, a fair return on their property held for and ‘used 
in the service of transportation, it seems clear that the Inter- 
state Commerce Commission would be justified in prohibiting 
any reduction of rates or the maintenance of any level of rates 
which, in the judgment of that tribunal, would tend to deplete 
the carriers’ revenues and to endanger their ability to earn the 
return which it is the duty of the Commission to secure as nearly 
as may be. It seems unlikely that a carrier would reduce rates 
so as to deplete its own revenues, but it is conceivable that, 
either because of improper influences, or because of mistaken 
judgment, rates may be established on a level so low as to tend 
to prevent the earning of the return which is necessary in order 
to enable the carrier to furnish adequate transportation to the 
public. 
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1. A rate may be unduly low and subject to correction under the 
Commission’s minimum rate power, if it does not meet the 
cost properly attributable to the service involved. 


A clear instance of this would be found in a case where the 
carrier, in an effort to secure competitive traffic, might reduce 
its rates below even the out-of-pocket cost of the service.*® This 
would clearly tend to prevent the earning of the desired return. 
In fact, in the exercise of its power under the Fourth Section, 
the Commission has consistently held that the lower rate to the 
more distant point, if permitted, must be sufficient to earn 
more than the cost of the service of transportation,*! and the 
Transportation Act has amended this provision so as to require 
that the lower rate to the more distant point shall be “‘reasonably 
compensatory,” a standard not yet clearly defined. 

Moreover, the establishment of rates so low that they do not 
meet the cost of the service, tends almost inevitably to bring 
about the increase of other rates, a consideration which leads to 
the second principle. 


2. A rate may be unduly low if it tends to cause increases 
in other rates of the same carrier. 


This result may ensue from the establishment of a low rate 
even if it is sufficient to pay the out-of-pocket cost of the service; 





80 In the following cases the Commission, in dealing with proposed reduc- 
tions, seemed to be governed by its conclusions as to whether the rates were 
remunerative in and of themselves: Salt from Utah to San Francisco, 61 I. C. C. 
58 (1921); Smelter Products from Nevada and Utah, 61 I. C. C. 374 (1921); 
Petroleum and its Products from Shreveport, 68 I. C. C. 564, 571 (1922) —in 
this case the Commission apparently regarded the reduction as creating a fairer 
rate adjustment than that which it superseded; Coal from Detroit, Toledo & 
Ironton R. R. Co., 69 I. C. C. 112, 113 (1922); Clayed or Cotton, Burlap, Bags 
from Various Points to Texas Destinations, 69 I. C. C. 458, (1922); Cement 
from Leeds, Ala., to Virginia Cities, 69 I. C. C. 353 (1922). Cf. Proportional Class 
Rates between Seattle and Tacoma, 69 I. C. C. 197 (1922). The necessity that 
the reduced rates shall be compensatory is alluded to in Grain Rates from Min- 
nesota, etc., 68 I. C. C. 665 (1922). 

81 See, for example, Commodity Rates to Pacific Coast Terminals, 32 I. C. C. 
611,629 (1915). That this principle was apparently in the mind of Congress seems 
clear from the report of Mr. Esch from the Committee of the House, quoted 
in note 8, supra. He says: ‘‘With this power the commission could prevent 
a rail carrier from reducing a rate out of proportion to the cost of service, by 
establishing a minimum below which such carrier could not fix its rate.” 
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and that the principle is one that may properly be invoked is 
confirmed by the provisions of Section 3 of the Interstate Com- 
merce Act,” which prohibit undue preference, etc., to any person 
or locality, or to any particular description of traffic. While, 
prior to the amendments added to the Interstate Commerce 
Act by the Transportation Act, it was questionable whether any 
undue preference, etc., could be shown unless there was a com- 
petitive relation between the different descriptions of traffic,* 
it now seems probable that an undue reduction in rates on a 
given commodity, or the establishment of rates on such com- 
modity at a relatively low level might be condemned under the 
minimum rate power because, since it is the policy of Congress 
to secure adequate rail transportation, such reduction might 
require, in order that it should be off-set, the increase of rates 
on other traffic. In order to prevent this and to maintain a 
proper adjustment of rates as among different commodities, it 
is conceivable that the Commission would have the authority 
to prescribe minimum rates in order that there might be no 
tendency on the part of the carrier to make up reductions by 
increases elsewhere.™ 

In other words, it is possible that the provisions against undue 
preference, etc., may now be treated as broad enough to con- 
demn unduly low rates, irrespective of any competitive rela- 
tionship between the traffic enjoying such rates and other 
traffic. 





32 24 StaT. AT L. 379, 380. 

3% Consumers Company v. C. & N. W. Ry., 36 I. C. C. 259, 261 (1915); 
City Ice & Supply Co. v. C. & N. W. Ry., 36 1. C. C. 514, 517 (1915); California 
Walnut Growers Ass’n v. A. & R. R. R. Co., 50 I. C. C. 558 (1918); Portsmouth 
Ass’n of Commerce v. S. A. L. Ry. Co., 55 I. C. C. 377, 380 (1919); Whole- 
sale Coal Trade Ass’n v. Director General, 58 I. C. C. 15, 32-33 (1920); Schlicher 
v. Director General, 62 I. C. C. 181, 183 (1921); Tidewater Oil Co. v. Director 
General, 62 I. C. C. 226, 227 (1921). 

% In the following cases the Commission, in dealing with proposed rate 
reductions, considered the question whether the reductions would cast an undue 
burden on other traffic as a relevant fact: Oil from Texas Ports, 63 I. C. C. 74 
(1921); Coal from Wyoming Mines, 68 I. C. C. 254, 258 (1922). 
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3. A rate may be unduly low which tends to create undue preference 
as compared with other rates of the same carrier, or joint rates 
to which the carrier 1s a party. 


The impropriety of unduly low rates becomes more clear in 
the case of rates that may be treated as discriminatory,” ¢.g., 
where a given carrier would establish rates from point B to point 
A which are substantially lower than rates on the same commodity 
to the same destination from point C, another point. on its line, 
located on a different division but approximately at the same 
distance and where the operating conditions are substantially 
the same. This would be a typical case of violation of Section 3 
of the Interstate Commerce Act prohibiting undue preference, 
even in the absence of the recent amendments; but the power 
of the Commission would now be adequate to prohibit the dis- 
crimination, and, at the same time, to select the rate which is to 
determine the rate level from both points to the given consuming 
market, whereas, prior to the grant of the minimum rate power, 
the exertion of power under Section 3 probably required that 
the carrier should be allowed to determine which of the alternative 
methods of eliminating discrimination should be selected. Of 
course, if the Commission should undertake to determine the 
level at which the rates should be fixed, it would be necessary that 
there should be evidence to support its finding in this regard.*” 





% In the following cases the Commission, in dealing with proposed rate 
reductions, considered the question of undue preference as a relevant fact: 
Rail-and-Water Rates from Atlantic Seaboard Territory to Texas Points, 61 
I. C. C. 740 (1921); Carload Minimum on Sugar, 62 I. C. C. sro (1921); Oil 
from Texas Ports, 63 I. C. C. 74 (1921); Coal from Detroit, Toledo & Ironton 
Mines, 64 I. C. C. 564, 566 (1921); Brick, etc., from Danville, Illinois, to Chicago, 
64 I. C. C. 624 (1921); Salt from Louisiana Mines to Chicago, 66 I. C. C. 81, 
93 (1922) — although in this case the Commission does not seem to have given 
consideration to the principle of the decision of the Supreme Court in C. R. R. 
of N. J. v. United States, 42 Sup. Ct. Rep. 80 (1921), which was decided just two 
days before, viz., December 5, 1921; Reduced Rates on Coal to Kansas City, 
Mo., 66 I. C. C. 457, 468 (1922); Coal from Illinois to Arkansas, etc., 68 I. C. C. 
1 (1922); Sublimed Lead to Trunk Line Points, 68 I. C. C. 343 (1922); Brick, 
etc., from Danville, Illinois, to East St. Louis, 68 I. C. C. 455 (1922); Grain 
Rates from Minnesota, etc., 68 I. C. C. 665 (1922); Reduced Rates on Coal 
to Kansas City, 69 I. C. C. 363 (1922). 

8 Great Northern Ry. v. Minnesota, 238 U. S. 340 (1915). 

87 Important illustrations of the exertion of this authority, illustrating its 
present sweep, are found in the orders of the Commission requiring intrastate 
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4. A rate may be unduly low because of its effect 
upon operation. 


One other consideration has been suggested, viz., that a rate 
may be so low as to permit unsatisfactory operating conditions. 
Thus in Reconsignment of Lumber, etc., at Boston, Indiana, 
the Commission condemned a proposed reduction in the charge 
applicable to the reconsignment of lumber saying: 


“The proposed reduction would eliminate any inducement for 
shippers to give reconsignment instructions before arrival of the car. 
The result would be a tendency toward congestion of traffic.” ® 


5. A rate which is reasonable as a maximum is not the 
same as a rate which is reasonable as a minimum. 


It has been suggested that the reasonable minimum rate is 
the rate that is reasonable as a maximum, in other words, that 
the power of the Commission is to fix and determine reasonable 
rates, and that when a rate is found to be reasonable it is the 
proper rate to require, both as a maximum and a minimum. 
But it is believed that this argument is wholly unsound and 
overlooks the fact that the question of whether or not a rate 
is reasonable must always be determined with reference to some 
standard stated or assumed. Until the passage of the Trans- 
portation Act, this standard was injustice to the shipper: in 
other words, the carrier was not to exact more than was just. 
But, as pointed out at the outset of this discussion, this standard 





passenger fares to be maintained on the level prescribed for interstate fares. 
See, for example, Rates, Fares and Charges of the New York Central R. R. Co., 
59 I. C. C. 290 (1920); Intrastate Rates within Illinois, 59 I. C. C. 350 (1920); 
Wisconsin Passenger Fares, 59 I. C. C. 391 (1920), etc. The power to issue such 
orders was sustained in Railroad Commission of Wisconsin v. C. B. & Q. R. R. Co., 
42 Sup. Ct. Rep. 232 (1922). 

88 68 I. C. C. 161 (1922). 

89 This principle might be applied by the Commission in the case of demurrage 
rules which it thought unduly liberal, and therefore likely to reduce the efficient 
use of the carriers’ equipment. It is also interesting to note that somewhat 
similar considerations contributed to persuade the Commission.to decline to 
permit a reduction of the carload minimum applicable on shipments of sugar. 
Carload Minimum Weight on Sugar between Western Points, 62 I. C. C. 510 
(1921). See also Reconsignment of [Lumber and other Forest Products, 73 
I. C. C. 404 (1922). 
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affords no help whatever in determining whether a rate is too 
low to be reasonable. 

In addition, the selection of a reasonable rate has been held 
to involve a “flexible limit of judgment”; “° that is to say, no 
particular rate is definitely and certainly the one and only 
reasonable rate to apply, but within certain limits any one of a 
number of rates might be selected. The minimum rate power 
involves the determination of the lower limit. 

This conclusion is confirmed by the provisions of Section 15 
of the Interstate Commerce Act granting the minimum rate 
power, *! which authorize the Commission to prescribe the ‘‘maxi- 
mum and minimum” to be charged. This language clearly 
indicates that the Commission, if it does not prescribe a specific 
rate, may indicate two different limits within which the rates 
must be fixed by the carrier, and, by its terms, shows that these 
limits are distinct. 

It would seem, therefore, that the minimum rate power may 
be exercised by the Commission with reference to conditions 
obtaining on the line of the carrier whose rates are under con- 
sideration where these conditions indicate, (a) that the rates are 
so low as to involve a loss, or to create little, if any, profit, so 
as to tend, in some measure, to disable the carrier from properly 
performing its public duties, (b) that the rates are so low as to 
prefer the traffic to which they apply, and to tend to cast an 
undue burden of the transportation cost on other traffic, (c) that 
the rates as compared with other rates of the same carrier, or 
rates to which it is a party, are so low as to create an undue 
preference in favor of certain shippers or localities, and (d) that 
the rates are so low as to tend to create unsatisfactory operating 
conditions. 


B. The Minimum Rate Power as Affected by Considerations Re- 
lating to Other Carriers than the Carrier whose Rates are 
Regulated. 


Cases of this class present a difficult problem, particularly 
since the authority of the Commission to regulate rates has 





4° Atlantic Coast Line v. North Carolina Corp. Commission, 206 U. S. 1, 26 
(1906). 
“ 41 Stat. at L. 456, 484-485. 
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been exercised, until the passage of the Transportation Act, 
with reference to conditions prevailing only on the line of the 
carrier whose rates are regulated. In fact, in Central Railroad 
of New Jersey v. United States,” the Supreme Court of the 
United States denies the power of the Interstate Commerce 
Commission under Section 3 of the Act, even since the amend- 
ments of the Transportation Act, to require railroads to estab- 
lish a transit privilege on their lines because such a privilege is 
applicable on other lines of railroad, and this in spite of the fact 
that the railroads affected by the order were parties with such 
other carriers to joint rates, and in spite of the further fact that 
the transit privilege available on such other railroads put shippers 
on the lines of the defendant carriers at a competitive disad- 
vantage. Does the minimum rate power enable the Interstate 
Commerce Commission to regulate the rates of carrier A because 
of conditions prevailing on the line of carrier B? Cases which 
involve this question are coming before the Commission with — 
increasing frequency, and are of unusual importance from the 
viewpoint of the commercial interests of the country. Thus, 
there is pending before the Commission a controversy as to the 
rates on sugar from the Atlantic Seaboard ports to Chicago and 
related territory as compared with rates to the same territory 
from the Gulf of Mexico and South Atlantic ports.“ The carriers 
operating from the Atlantic Seaboard undertook to make a 
reduction of 3 cents per hundred pounds in the sugar rates from 
this territory, action which was promptly protested by the 
southern carriers operating from the Gulf of Mexico. The 
southern carriers, in addition to the protest, answered with a 
3 cent reduction in the rates from the Gulf ports. The Inter- 
state Commerce Commission suspended both reductions“ and 
is engaged in considering whether either reduction or both 
should be permitted to take effect. The controversy, as pre- 
sented to the Commission, is confined to the relative adjustment, 
and no material evidence has been introduced tending to show 





#2 42 Sup. Ct. Rep. 80 (1921). 

48 Arbuckle Brothers v. P. R. R., e¢ al., I. C. C. Docket No. 13008. 

“ Sugar from Eastern points to C. F. A. Territory, I. C. C., I. & S. Docket 
No. 1443; Sugar from Southern points to St. Louis and related points, I. C. C., 
I. & S. Docket No. 1457. 
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whether the reduction would or would not be justified if, in the 
one case, no sugar moved from the Atlantic ports, and in the 
other case, no sugar moved from the Gulf ports. 

Again, there has been a similar controversy involving the salt 
rates from Louisiana mines to Chicago, St. Louis, and inter- 
mediate main-line points. Here the controversy arose between 
the lines operating from Louisiana and the shippers they serve, 
on the one hand, and the lines bringing salt to Chicago from the 
East and the Southeast and their shippers, on the other hand.® 

Again, an important controversy grew out of a proposed 
reduction in the rates applicable on ex-lake iron ore from the 
Lake Erie ports to the blast’ furnaces in Pennsylvania, etc. 
Furnaces at Buffalo protested the reduction because, since they 
receive their ore at the lake, they pay no rail charges from the 
lake ports to their furnaces, and would secure no advantage from 
such a reduction, while their competitors in Pennsylvania, etc., 
would save a considerable sum in reduced freight charges. The 
furnaces at the lake ports contended further that the reduction 
in the ore rates would operate to preclude or retard the reduction 
in the rates on coal and coke to their furnaces, and that these 
rates were of vital importance to them.“ 





% In this case the Commission declined to approve a low rate proposed by the 
carriers serving the salt mines in Louisiana. Salt from Louisiana Mines to Chicago, 
etc., 66 I. C. C. 81 (1922); same case upon re-argument, 69 I. C. C. 312 (1922). 

4 Trunk Line and Ex-Lake Iron Ore Rates, I. C. C. Docket, I. & S. No. 1514. 
It is interesting to note that this controversy had its inception in the action of 
the Lehigh Valley Railroad Company in reducing its rate on iron ore (imported) 
from Constable Hook to Bethlehem. This at once precipitated a demand from 
other furnaces in Pennsylvania and elsewhere for a reduction in their ore rates; 
and since these furnaces procure their ore in the Northwest, for the most part, 
and bring it down the lakes, the rates they sought to have reduced were the 
rates applicable on such traffic from the lower lake ports to their furnaces. There- 
upon the Buffalo furnace men protested on the ground that such a reduction 
would be of no benefit to them, and should not be made unless coincident with 
the reduction of coal and coke rates. Such a reduction would have benefited 
them to a greater extent than most of their competitors, but it is obvious that 
a reduction of coal and coke rates would cause a tremendous depletion of the 
carriers’ revenues and would affect an enormous traffic having no relation to 
the production of pig iron. The case discloses the extent to which a single rate 
reduction may disturb existing rate structures. This case has been decided by 
the Commission since the preparation of this article, 69 I. C. C. 589 (1922). See 
wnfra, note 61. 

See also Lackawanna Steel Co. ». P. R. R. Co., e al., I. C. C. Docket No. 
13445, not yet decided. 





POWER OF THE I. C. C. TO PRESCRIBE MINIMUM RATES 23 


Is the Interstate Commerce Commission clothed with authority, 
under the Act, to prescribe minimum rates because of conditions 
prevailing, not on the line of the carrier whose rates are regulated, 
but on the lines of other carriers? 


1. The Commission’s authority under Section 3 of the Interstate 
Commerce Act prohibiting undue preference is not enlarged 
by the minimum rate power so as to enable it to hold unlaw- 
ful the rates of one carrier because of what is done by another 
carrier. 


The essential characteristic of discrimination or undue prefer- 
ence has been the different treatment of two patrons by the same 
public service corporation. Thus, if carrier X maintains a rate 
of 60 cents per ton on a commodity moving between A and B, 
it is not guilty of discrimination although carrier Y moves the 
same traffic from point C to B — approximately the same dis- 
tance and under the same conditions — for only 30 cents per 
ton. Y’s charge may be evidence of what would be reasonable, 
but Y’s act cannot make X guilty of an illegal act. 

This principle was definitely sustained by the Supreme Court 
of the United States in its recent decision in Central Railroad 
of New Jersey v. United States.” In that case the Court set 
aside an order of the Interstate Commerce Commission requiring 
the establishment of a transit privilege at a point on the lines 
of The Pennsylvania Railroad Company and the Central Rail- 
road Company of New Jersey, because at points om the lines of 
other carriers, but with which these carriers were parties to joint 
rates, such privilege was allowed. The Court says: 


“Tt is urged that, while the undue prejudice found results directly 
from the individual acts of Southern and Midwestern carriers in grant- 
ing the privilege locally, the appellants, as their partners, make the 
prejudice possible by becoming the instruments through which it is 
applied. Discrimination may, of course, be practiced by a com- 
bination of connecting carriers as well as by an individual railroad; 
and the Commission has ample power under section 3 to remove 
discrimination so practiced. See St. Louis & Southwestern Ry. Co. v. 
United States, 245 U. S. 136, 144. . . . But participation merely in 
joint rates does not make connecting carriers partners. They can be 





47 42 Sup. Ct. Rep. 80, 83 (1921). 
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held jointly and severally responsible for unjust discrimination only 
if each carrier has participated in some way in that which causes the 
unjust discrimination, as where a lower joint rate is given to one 
locality than to another similarly situated. Penn Refining Co. v. 
Western N. Y.& P. R. R. Co., 208 U.S. 208, 221, 222, 225.... Compare 
East Tennessee, Virginia & Georgia Ry. Co. v. Interstate Commerce 
Commission, 181 U.S. 1, 18....If this were not so, the legality or ille- 
gality of a carrier’s practice would depend, not on its own act, but 
on the acts of its connecting carriers. If that rule should prevail, 
only uniformity in local privileges and practices or the cancellation 
of all joint rates could afford to carriers the assurance that they were 
not in some way violating the provisions of section 3. What Congress 
sought to prevent by that section as originally enacted was not dif- 
ferences between localities in transportation rates, facilities, and 
privileges, but unjust discrimination between them by the same 
carrier or carriers. Neither the Transportation Act, 1920, February 28, 
1920, C. g1, 41 Stat. 456, nor any earlier amendatory legislation has 
changed, in this respect, the purpose or scope of section 3.” 


The concluding statement in this quotation is of peculiar 
significance in view of the fact that the Commission, in its de- 
cision, had asserted its authority because of ‘“‘the enlarged powers 
conferred upon us by the Transportation Act, 1920.” “* And in 
a companion case, decided at the same time, it had said: “By 
the Transportation Act, 1920, our powers were greatly enlarged 
and among other things we have been given authority to estab- 
lish minimum rates”: *® so that the possible relation of the 
minimum rate power to the question of discrimination was 
definitely before the Supreme Court. 

It results that the Commission should not be able, on this 
ground alone, to exercise the minimum rate power against Y in 
the case supposed. The shipper at A is unable in his own right 
to challenge the relation between the two rates, when they are 
maintained by different carriers; but it does not necessarily 
follow that the relation cannot be challenged at all. 





48 American Creosoting Co. v. Director General, 61 I. C. C. 145, 151 (1921). 
49 Southern Hardwood Traffic Ass’n. ». Director General, 61 I. C. C. 132, 141 
(1921). 
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2. A rate may be unduly low if, considering the relative serv- 
ice of two carriers, it tends to cause an unfair diversion 
of traffic. 

Here debatable ground is reached, but it is believed that the 
principle stated in the caption will ultimately prove an accepted 
basis for the exercise of the Commission’s minimum rate 
power.*? 

It must be remembered that the purpose of the Transporta- 
tion Act, 1920, is “‘to foster and preserve in full vigor both rail 
and water transportation,” and that in its efforts to accomplish 
this object in the case of the railroads the problem of the so-called 
strong and weak roads engaged its most serious attention. 
How was it to secure for the people adequate service, and not 
accord the strong roads rates unreasonably high? The solution 
adopted involved the grouping of the railroads by the Interstate 
Commerce Commission, the fixing of rates for the groups so as 
to enable the carriers as a whole in each of such groups to earn 
a fair return upon the aggregate value of the railway property 
held for and used in the service of transportation, and the 
so-called re-capture clause under which the Government under- 
takes to recover one half of the excess from any carrier earning 
more than six per cent upon the value of its property used in - 
the service of transportation.” : 

In connection with this plan, and in connection with the other 
changes in the Act, the minimum rate power is conferred, and 





50 In the following cases the Commission seems to consider relevant the 
question whether a proposed reduction tends to bring about an unfair diversion 
of traffic from one carrier to another: Class and Commodity Rates from Chicago, 
681. C.C. 74 (1922); Grain from Illinois Central Railroad Points to New Orleans, 
69 I. C. C. 38, 42 (1922). 

51 See, for example, the report of the Senate Committee on Interstate Com- 
merce accompanying the bill presented to the Senate November 10, 1919 (Re- 
port No. 304). The hearings had before the Committee on Interstate and For- 
eign Commerce of the House of Representatives during 1919 contain abundant 
references to this subject. And in the report submitted in connection with the 
House Bill (Report 456) Mr. Esch from the Committee on Interstate and Foreign 
Commerce said (page 10): 

“By the application of minimum as well as maximum rates to permit a longer 
or weaker line to get a greater share of the business than heretofore, and with 
the initiative in the commission to establish joint rates and through routes, 
and the division of the rates, would still further aid the short or weaker lines.” 

52 ar StaT AT L. 456, 488-480. 
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it seems clear that the general purposes of the Act would be 
advanced by an exercise of the power in such a way as to prevent 
reductions of rates which would tend to bring about unfair and 
undesirable diversions of traffic. If, for instance, a strong line 
should reduce rates to low levels so as to attract traffic from a 
relatively weak line and thereby hinder the weaker line from 
earning a return sufficient to enable it to render adequate service 
to its patrons, it seems manifest that the policy of the Act would 
be defeated. 

And the same conclusion is probably correct if the effect would 
be to cause traffic to move by a long and expensive route when, 
without detriment to the public, it might move by a shorter 
and more direct route. The sugar rate case, suggested at the 
outset, is a helpful illustration. Is it likely to foster and pre- 
serve the rail service of the country, to allow a rate structure 
which will tend to cause Chicago to secure its sugar supply from 
the Pacific coast with a resulting rail haul of 2400 miles for a 
relatively low rate, when, for a lower rate, it can secure the sugar 
from the East and utilize a rail haul of only 900 miles? In any 
event, are these not proper considerations for the Commission 
to take into view in determining whether rates are too low? 
Should it not be able to condemn as too low a rate which tends 
to divert traffic to a longer route, or one involving greater ex- 
pense for some other reason, unless countervailing reasons appear 
to justify a different conclusion? | 


3. A rate may be unduly low if it tends to force undue reductions on 
the lines of another carrier with resulting loss of revenue. 


This principle is little more than a corollary of the one just 
discussed, but it assumes that if the one carrier is permitted to 
establish a low level of rates, the other carrier will decline to 
allow the diversion of traffic and will “meet the cut” with the 
immediate prospect of a ‘“‘rate war,’’ and the consequent loss 
of revenue tending to impair its ability to properly serve the 
public.™ 





5 Supra, p. 21. 
54 In the following cases the Commission makes reference to the detrimental 
effect of proposed reductions on an existing rate structure and the revenues of 
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It is conceivable that a certain reduction of rates on the lines 
of carrier X, if not followed by reductions on the lines of the 
other carriers, might produce additional net revenue for car- 
rier X because of the diversion of traffic from other railroads; 
and yet, if such reduction should bring about a corresponding 
reduction on the competing lines, it is clear that the ultimate 
result would be a continuance of the original relative adjust- 
ment but at the expense of a substantial loss of earnings all 
around. To avoid this, the Commission should be able to inter- 
vene, and, having determined the proper relative alignment of 
the rates, fix them at a given level.” Again, a carrier, because 
of the fact that it transported only a small amount of a given 
tonnage, as for instance, anthracite coal, might regard it as a 
desirable policy to reduce the rates on that commodity because 
of the public satisfaction which ordinarily follows any such reduc- 
tion. It would regard the loss of revenue as more than off-set 
by the resulting good will which it would count upon to secure 
other traffic. But such a reduction might tend to break down 
the rates of other carriers vitally dependent on the income from 
this traffic, so that, having regard to the interests of the carriers 
as a whole, and to the interests of the public, which in this 
respect are bound up with those of the carriers, the policy might 





other carriers presumably considering such evidence relevant to the propriety 
of proposed reductions: Oil from Texas Ports, 63 I. C. C. 74, 77 (1921) — com- 
pare decision on re-argument, 69 I. C. C. 345 (1922), reviewing the first decision; 
Coal from Detroit, Toledo & Ironton R. R. Mines, 64 I. C. C. 564 (1921); Salt 
from Louisiana Mines to Chicago, 66 I. C. C. 81, 90-91 (1922); Reduced Rates 
on Coal to Kansas City, Mo., 66 I. C. C. 457, 467 (1922); same case on re-argu- 
ment, 69 I. C. C. 363 (1922); Coal from Kentucky, etc., to Southern Railway 
Points in Indiana and Illinois, 68 I. C. C. 29 (1922); Coal from Wyoming 
Mines, 68 I. C. C. 254 (1922); Petroleum and its Products from Shreveport, 
68 I. C. C. 564 (1922); Salt from Louisiana Mines to Chicago, 69 I.-C. C. 312, 
316 (1922). 

5 It is difficult to escape the conclusion that this power must be conceded 
if the Commission is to comply with the requirements of the law relative to es- 
tablishing a rate structure which will produce a certain return and if the pur- 
pose of Congress to foster rail and water transportation is to be accomplished. 
This is probably the explanation of the Commission’s refusal to sanction the 
reduction of the rates on salt from the Louisiana mines; Salt from Louisiana 
Mines to Chicago, etc., 66 I. C. C. 81 (1922), same case on re-argument, 69 I. C. C. 
312 (1922), although the Commission is not very explicit as to the principles on 
which it relies. : 
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defeat the purpose of Congress that railroad rates shall yield a 
fair return. 

Here, it is believed, is found the justification for the action 
of the Commission in the matter of the rates established by 
Henry Ford’s railroad, the Detroit, Toledo & Ironton Railroad,*” 
which attracted public attention at the time of the proposed 
reduction, although the Commission alludes principally to the 
effect of the reduction in creating undue preference. 


4. A rate may be unduly low if it tends to force reductions in the 
rates on the same commodity on the lines of another carrier, 
and such reductions are likely to cause increases in the rates 
on other traffic so as to create an unfair distribution of the 
burden of the cost of transportation. 


A reduction in rates on a given commodity on carrier X might 
not tend to create increases on other traffic on the line of that 
carrier because the volume of the given traffic moving on that 
carrier might be relatively trivial; but, because of the effect of 
such reduction on the lines of carriers transporting large volumes 
of such tonnage, it might readily happen that the tendency would 
be to force an increase in their rates on other commodities, and 
thus create an unfair distribution of the transportation expense 
as among the different commodities transported by the carriers.*® 


5. The minimum rate power may not be exercised to 
neutralize natural advantages. 


It seems clear that the power may not be exercised for the 
purpose of equalizing competitive industries which are not 
naturally on an equal basis, or of neutralizing or destroying ad- 
vantages of location which naturally exist. In other words, this 
principle, which has become well established in connection with 





56 The practical aspect of this suggestion is obvious, since, as is well known, 
anthracite coal constitutes a large part of the tonnage of some of the important 
eastern railroads; and yet a reduction in the anthracite rates by a competing 
carrier might easily force a reduction in the entire rate structure irrespective of 
the fact that the tonnage of such competing carrier was relatively light. 

57 Coal from Detroit, Toledo & Ironton R. R. Mines, 64 I. C. C. 564 (1921). 

58 This is believed to be a sound principle, though, thus far, it does not seem 
to have been involved in the cases before the Commission. 
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the exertion of the maximum rate power,®® must also control 
the exercise of the minimum rate power, since any other construc- 
tion would mean the grant to the Interstate Commerce Com- 
mission of a power, according to its judgment and without 
regard to transportation conditions on the railroads or the 
natural location of industries, to determine what communities 
should be the recipients of transportation favors. 

In other words, to recur to the illustration suggested in an 
earlier part of the discussion, if the city of B is served by two 
railroads, X and Y, and the X railroad maintains from point A 
a rate on a given commodity of 60 cents per 100 pounds, whereas 
the Y railroad, from a point equally distant on its road, main- 
tains a rate of 30 cents per 100 pounds, both movements being 
interstate, the Interstate Commerce Commission would now be 
empowered to determine that the 30 cent rate was too low, and 
should be raised. In doing this, however, its action should be 
predicated upon the fact that the transportation conditions of 
the two railroads were relatively similar, and that, having regard 
to these conditions, a parity of rates would be proper, since the 
rate on the Y railroad was unduly low and tended to deplete 
the earnings of that carrier and consequently to defeat the 
purpose of the Interstate Commerce Act that there should be 
a fair return on the value of the property of the carriers held 
for and used in the service of transportation. Or the lower rate 
might be condemned because it tended to create unfair competi- 
tion as between the carriers, having regard to the relative trans- 
portation conditions on the two lines. If no such effect would 
result, and if there would be no tendency to break down the rates 
of the X railroad, the situation would seem to be controlled by 
the principle established by the Supreme Court in the case of 
Central Railroad of New Jersey v. United States, supra, and 
there would be no basis for relief. 





59 Saginaw Board of Trade v. Grand Trunk Ry., 17 I. C. C. 128, 137 (1909); 
Northern Pine Manufacturers Ass’n v. C. & N. W. Ry., 33 I. C. C. 360, 363 
(1915); G. W. Sand & Gravel Co. ». C. M. & St. P. Ry., 45 I. C. C. 529, 530 
(1917); Sloss, Sheffield S. & I. Co. ». L. & N. R. R. Co., 46 I. C. C. 558, 562- 
563 (1917), etc. Cf. Coal from Wyoming Mines, 68 I. C. C. 254, 258 (1922); 
I. C. C.v. C. R. 1. & P. Ry., 218 U.S. 88 (1910); Southern Pacific Co. ». I. C. C. 
219 U. S. 433 (1911). 

60 42 Sup. Ct. Rep. 80 (1921). 
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Similarly, if a haul on the X railroad should be over a moun- 
tainous route involving extraordinary expense of operation, 
while a haul on the Y railroad should be over a water-level 
route involving a simple and inexpensive operation, so that the 
Commission regarded the adjustment of rates as reasonably 
reflecting the difference in operating conditions, it seems clear 
that the Commission would not be justified in requiring a parity 
of rates, no matter how serious the competition between the 
producers at the two points, and no matter how certain it might 
be that the rate structure would ultimately drive the one industry 
out of business. 

Summarizing this branch of the discussion, it would seem that 
the minimum rate power may be exercised by the Commission 
with reference to conditions prevailing on the lines of carriers 
other than the carrier whose rates are under consideration, 
(a) not to neutralize or destroy natural advantages and (6) not 
merely because the rates would constitute a violation of 
the prohibition against undue preference if the two carriers were 
one, but (c) where the reduction or low level of rates would tend 
to unduly deplete the earnings of another carrier because of an 
unreasonable diversion of traffic, or (d) to unduly deplete the 
earnings of another carrier by forcing corresponding reductions 
on its road, or (e) to cause an unfair distribution of the cost of 
transportation on the lines of other carriers. Grounds (c) and 
(d) constitute what might be described as instances of a species 


of unfair or unwise competition, while ground (e) finds its pur- 


pose in the desire that the cost of transportation service shall 
be reasonably distributed among the community.*! 





61 Since this article was written the Commission has decided the case of the Trunk 
Line and Ex-Lake Iron Ore Rates, referred to above at page 22. A paragraph from 
the opinion, while somewhat long, is sufficiently important to justify quotation in full: 

“‘We, therefore, find the suspended rates on ex-lake ore unreasonable and unlawful, 
and by order shall require their cancellation. We find them unreasonable and unlaw- 
ful for the reason that in relation to rates in general, and in relation to rates closely 
affiliated, such as on coal, they would tend to cast an undue burden upon other traf- 
fic; that they would be unduly prejudicial to ore traffic from mines in eastern trunk- 
line territory, so far as the same carriers participate in the interstate carriage of both 
ex-lake and local mine ore traffic; that they are unlawful inasmuch as their establish- 
ment would jeopardize the rates on a large volume of other heavy-loading low- 
grade traffic which we have initiated under the authority of section 15a of the inter- 
state commerce act with the intent that the carriers in the rate groups by us established 
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These principles disclose nothing revolutionary, since the law 
recognizes that competition may be regulated; ® and it is diffi- 
cult to find any basis for proper objection to the conclusion that 
the relation of the public interest to competition changes with 
changing economic conditions. There has been a growing 
tendency to regard unregulated competition as seriously detri- 
mental to the economic well-being of the community; and the 
Supreme Court seems to regard the question whether it shall 
be fostered or restrained as within the field of legislative dis- 
cretion and not subject to debate in the courts. That the 
charges of a public service corporation are subject to regulation 
is a firmly established principle of constitutional law, and it 
can hardly be regarded as an extension of this principle to hold 





shall ‘under honest, efficient and economical management and reasonable expendi- 
tures for maintenance of way, structures and equipment, earn an aggregate annual 
net railway operating income equal, as nearly as may be, to a fair return upon the 
aggregate value of the railway property of such carriers held for and used in the serv- 
ice of transportation.’ This rate of annual return we have fixed at 5.75 per cent, a 
rate of return which certain of the respondents have protested as inadequate, and 
which, if our judgment upon the effect of the proposed reduction in ex-lake ore rates 
is correct, the carriers are hereby likely to further reduce and jeopardize. We have 
only recently rejected tariffs of certain of the respondents intended to establish on 
three days’ notice a further 10 per cent reduction over the 28 per cent reduction 
already in effect in some of the eastern and import rates, notably the rate from Con- 
stable Hook to Bethlehem. We mention this fact in connection with the reductions 
on ex-lake ore here proposed by the carriers, in order to make clear that in our judg- 
ment our authority under section 15a, in the exercise of our power to prescribe just 
and reasonable rates to ‘initiate, modify, establish or adjust’ rates is not a mere 
transitory authority to establish in the first instance a general rate structure calcu- 
lated to produce a fair return, but is a continuing authority to see that such a rate 
structure shall not be undermined and its purpose thwarted by new rates, either 
increases or reductions, proposed by particular carriers for the purpose of augmenting 
the traffic on certain carrier lines, or on certain descriptions of traffic, or for the im- 
mediate and special benefit of particular persons, companies, firms, corporations, 
localities, or particular descriptions of traffic, in disregard of the more general and 
seemingly inevitable consequences of such rates newly proposed. To upset or se- 
riously to menace a general structure lawfully established suffices to make proposed 
rates calculated to effect such a disruption unreasonable and unlawful.” 

See 69 I.C.C. 589, 610-611 (1922). 

This paragraph substantially supports the general theory of this article, and it is 
believed that the principles stated are sound. 

6 See, for example, Central Lumber Co. »v. South Dakota, 226 U. S. 157 
(1912). 

6 See, for example, International Harvester Co. v. Missouri, 234 U. S. 199, 
209 (1914). 
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that the power of regulation may be exercised to prevent public 
disadvantage resulting from the effect of rate action by one 
carrier upon other carriers and ultimately upon the shipping 
public, as well as to prohibit rate action which is unreasonable 
in its direct effect upon the carriers’ own patrons. 

It has been suggested that the due process clause of the Fifth 
Amendment does not permit Congress to authorize the Inter- 
state Commerce Commission to regulate rates on the line of 
one railroad because of conditions prevailing on the line of 
another railroad, but it is not believed that this contention has 
a substantial foundation; for if the jurisdiction to regulate com- 
petition may be regarded as established, there seems to be ample 
warrant for Congress to regard as inimical to the public interest 
competition which may tend to prevent the carriers from earning 
such a return as would enable them to maintain a transportation 
service adequate to the needs of the community. The prohibi- 
tion is not in the interest of the carriers, but in the interest of 
the public. It involves no stretch of constitutional principles to 
hold that no carrier should be permitted to conduct its own 
affairs so as to jeopardize a federal policy which, for its success, 
must include all the carriers of the country. 


Henry Wolf Biklé. 


Law ScHOooL, UNIVERSITY OF PENNSYLVANIA. 
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THE TRIAL OF PATENT ACCOUNTINGS IN 
OPEN COURT 


A PROPOSED REFORM IN PROCEDURE 


HE new Equity Rules requiring the trial of' patent cases in 
open court have worked a beneficent revolution in patent | 
practice in those circuits where the spirit and intent of Rule 46 
are honestly observed.’ In these circuits the patentee whose 
patent is infringed, particularly the patentee of limited means, 
and the defendant who is unjustly charged with infringement 
are equally protected and can have justice at a reasonable ex- 
pense. But this beneficent result extends only to the trial on 
the merits which results in the granting or refusal of the in- 
junction against further infringement and does not apply to the 
patent accounting, that ancient bugbear of parties and of con- 
scientious counsel. For the accounting which survives masters, 
litigants and counsel alike, which lasts for half a generation and 
costs each party as much or more than the amount involved, 
the new rules, as actually applied, have done nothing whatever. 
The quotation found in Macomber on Patents describes the 
situation today as well as it did in 1913 when the present Equity 
Rules were promulgated: 


“T have had the equity docket of the Southern District of New 
York examined and have found, as a fair average, that in only four 
of the fifty-four patent causes wherein accountings were decreed, do 
any proceedings upon the accountings appear of record. (Compl’ts. 
Rec., Hall v. General, 1§3 Fed. 907.) ... 

“Tt is my invariable practice founded upon my own experience in 
patent litigation, extending over the past eighteen years, and upon 
my knowledge of the experience of other patent counsel, to advise 
my clients that, in the absence of an established license fee, there 
is hardly any chance of recovering damages for infringement, and 
that in no event can they expect to be compensated either by 





1 See Judge Baker’s recently published statement in Computing Scale Co. ». 
Toledo Scale Co., 279 Fed. 648, 672 (7th Circ., 1921), as to the effect of the 
new rules on the trial of patent cases. 
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damages or costs for the expense of litigation and the injury from 
infringement. I advise them that the one effective remedy is in- 
junction, and that where injunction cannot be obtained, the patentee 
is without remedy.” ? 


Judge Mayer of the Second Circuit, where the rule requiring 
trial of equity cases in open court has been most faithfully, and 
therefore most successfully, followed in patent litigation, has 
recently said: 


“Finally, it seems to me that accountings still remain a great 
burden and, in many instances, are unsatisfactory to the litigants 
and indeed, to the court. Without elaborating as_to detail, the 
difficult questions which arise, for instance, in apportioning over- 
head and like items in endeavoring to ascertain net profits seem no 
nearer to practical solution than they have been for a considerable 
period of time. In respect of these and many other questions 
arising in accountings, I realize fully that the courts have laid down 
rules for guidance in connection with many accounting problems 
and that some confusion has been cleared away. Nevertheless the 
whole procedure is complicated, tedious, difficult and expensive and it 
surely must be possible to devise simpler and more expeditious means 
of ascertaining what the infringer shall pay for his infringement. Par- 
ticularly is this true where the business in the infringing article is 
but a small part of defendant’s business. 

“Tt is, of course, much easier to state the problem than to find the 
solution; but I think this is a subject which should continue to 
occupy the attention of the patent bar as indeed it has done for 
some time past.’ ® 


Judge Mayer has stated the problem perfectly; the present 
article suggests a solution which lies ready at hand and requires 
no change either of statute or of the Equity Rules to work as 
complete and beneficial a revolution in patent accountings as has 
been worked in the decision of patent cases by trial in open 
court. Strangely enough the remedy is the same — to do away 
with references to a master, and try the issues in open court in 
the same way that other equity causes are tried. 





2 MACOMBER, PATENTs, 2 ed., § 826, Profits. 

8’ Hon. Julius M. Mayer, ‘‘The Judge and the Patent Case,” an address 
delivered at the Dinner given by the American Patent Law Association, 
February 4, 1922, in honor of Chief Justice Taft. 
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THE PRESENT PRACTICE OUTLINED AND ITS RESULTS 
DISCUSSED 


The evils of the present system grew from the highly de- 
veloped procedure which has been grafted on our equity system 
from the old unreformed chancery practice of England. Its 
badness will be clear from a brief outline of the proceedings 
in an accounting as it ordinarily proceeds.‘ 

At the entry of the decree, the court names the master. 
Thereupon, the plaintiff files with the master a certified copy 
of the decree, and the master orders the defendant to present 
his statement of account. The defendant then prepares a state- 
ment purporting to show “‘in the form of debtor and creditor,” 
as required by Equity Rule 63,° the profits which he has made 
from the infringing acts and the items which he claims should 
be set off against the profits. The plaintiff examines the state- 
ment, files his objections to it as a matter of course, and de- 
mands that the defendant appear before the master for 
examination on his statement of account. The master makes 
the requisite order and the examination takes place viva voce, 
being taken down stenographically or on a typewriter and 
frequently dragging its length for months while plaintiff’s 
counsel frames fishing questions and defendant’s counsel opposes 
them with all his ingenuity. The defendant’s examination 
ended, the plaintiff prepares his charge, a voluminous bundle of 
schedules, setting out all that plaintiff hopes to prove and 
probably more; the defendant replies with his discharge, show- 
ing items in mitigation of plaintifi’s claims, and the case may be 
said to be at issue. Then follow the proofs during which the 
parties attempt to substantiate by admissible evidence the facts 
set forth in the charge and discharge. Months and often years 
are occupied with the proofs, —in chief, in rebuttal, in sur- 





43 DaNreELL, CHANCERY Practice, Chap. XXVI. 2 Foster, FEDERAL 
PRACTICE, 6 ed., Chap. XXV. 

5 Rule 63. ‘All parties accounting before a master shall bring in their 
respective accounts in the form of debtor and creditor; and any of the other 
parties who shall not be satisfied with the account so brought in shall be at 
liberty to examine the accounting party viva voce, or upon interrogatories, as 
the master shall direct.” 

§ Ibid. 











36 HARVARD LAW REVIEW 

rebuttal, etc. Once the proofs are completed, the case is set for 
argument, briefs are prepared and the case presented. Then the 
master studies the case and prepares a draft report which he 
submits to counsel. They file their objections and argue them, 
and the master revises the report, the process being repeated 
until the master refuses to budge from his position. The report 
is then filed with the court, and the parties file their exceptions. 
The court hears the exceptions and if he sustains some of them, 
as frequently happens, the case is sent back to the master, who 
may find it necessary to go over the whole matter again. The 
case then goes back to the District Court once more, and after 
that, as has happened frequently, the Circuit Court of Appeals 
reverses the District Court, and the work is all to be done again. 
Long before this happens, parties, counsel, master and court are 
heartily sick of the whole case which clings about their necks 
like an old man of the sea. 

This is the normal procedure,’ but the outline fails to give a 
true picture of the terrible burden on both parties to a large 
patent accounting. The picture takes no account of the multi- 
tude of ancillary questions which are essentially part of the 
case or are introduced by the ingenuity of counsel. It does not 
show the questions of apportionment of profits between in- 
fringing and non-infringing articles, of standards of comparison 
as a basis for the estimation of profits, of overhead expenses, 
or many other questions any one of which may cause an appeal 
to the court for instructions to the master or after the account- 
ing the recommitment or reversal of the report. 

If this terrible complication can be done away with, it ought 


to be, even at the expense of some sacrifice of exactitude in the 
results obtained. 


THE STATUTE AND Equity RULE 59 


Authority to try patent accountings in open court is expressly 
given in Revised Statutes, § 4921, which provides that ‘‘upon a 
decree being rendered in any such case for an infringement, the 





7 A typical case illustrating the working of the present procedure is Com- 
puting Scale Co. v. Toledo Scale Co., 279 Fed. 648 (7th Circ., 1921), in which 
the proceedings before the master alone extended over five years. 
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complainant shall be entitled to recover, in addition to the 
profits to be accounted for by the defendant, the damages the 
complainant has sustained thereby; and the court shall assess 
the same or cause the same to be assessed under its direction.” 
(Italics mine) 

Present Equity Rule 59 says: “Reference to Master — Ex- 
ceptional, Not Usual. Save in matters of account, a reference 
to a master shall be the exception, not the rule, and shall be 
made only upon a showing that some exceptional condition 
requires it.” 

Equity Rule 59 certainly does not prohibit the trial of patent 
accountings in open court; and, therefore, since the abuses 
which caused the Supreme Court to make references to a 
master the exception and not the rule are present in patent 
accountings in even a greater degree than in the trial of cases 
on the merits, the same remedy ought to be applied. 

While the writer believes that the words “‘save in matters of 
account” should be stricken out of Rule 59 so that the District 
Courts will be under the express mandate of the Supreme 
Court not to refer patent accountings to a master except under 
unusual circumstances, no change in the rule is necessary for 
the reform, since the statute expressly places the procedure within 
the discretion of the District Court. In an opinion of the 
Circuit Court of Appeals for the Seventh Circuit published since 
the first draft of this article was prepared, Judge Baker deals 
with the evils of the present system and suggests trial in open 
court. He says: 


“New equity rule 63 [Sic., probably this is a misprint for 59] we 
have no doubt, was intended to end the evils in reaching the money 
decree as completely as other new rules have ended the evils on 
reaching the merits decree. But if evils persist which cannot be 
remedied by the rigid enforcement of rule 63, then, pending possible 
supplements to that rule, we believe that the chancellor, either in 
open court or through explicit directions to the master in order to 
simplify and expedite the hearing, has power to employ methods 
not inconsistent with promulgated rules.” ® 





8 Computing Scale Co. v. Toledo Scale Co., 279 Fed. 648, 673 (7th Circ. 
1921). 
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THE SUGGESTED PROCEDURE 


A patent accounting is only the trial of certain issues, and 
the steps which it includes differ only from those of other trials 
in that the peculiar nature of the issues has developed a special 
procedure, which is so highly specialized that it obscures the 
essential objects of the action. The proposed procedure aims 
at greater elasticity and, therefore, at greater effectiveness, be- 
cause the firm hand of the trial judge clothed with full authority 
and having the knowledge of the patent in question and of the 
art of which the invention relates, gained during the trial on 
the merits, can keep the inquiry and the proofs within the 
closest limits. 

The decree for the accounting has already decided that the 
defendant has invaded plaintiff’s exclusive right to make, use 
and sell the patented invention and is a wrong-doer in the 
sense that everyone who commits a tort is a wrong-doer; 
furthermore, that the defendant is a trustee ex maleficio for the 
profits which have accrued to him by reason of his unlawful 
acts. The issue to be tried therefore is solely what damages, 
if any, the plaintiff has suffered, or what profits, if any, de- 
fendant has obtained by his infringement. On either branch 
of the case, much, if not most, of the evidence lies within 
defendant’s control. From the nature of the case, therefore, 
the procedure ought to provide, first, for an ample opportunity 
for plaintiff to inform himself of the details of the transactions 
comprising the infringing business, with safeguards to prevent, 
as far as possible without abridging plaintiff’s rights, the 
plaintiff prying into the secrets of any non-infringing business 
which defendant was conducting at the same time; second, to 
formulate the issues; and third, to give both parties opportunity 
to present proofs pro and con. The first branch is in its nature 
discovery, and while the object may be achieved in some cases 
by interrogatories, undoubtedly it can be best secured by a 
viva voce examination of the defendants in the presence of the 
court. 

Therefore, the essential procedure frames itself into four steps, 
(1) discovery — the examination of the defendant viva voce or 





® See Westinghouse v. Wagner, 225 U. S. 604, 619 (1912). 
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by interrogatories, (2) the pleadings by which issues for proofs 
are framed, these being based on the information obtained from 
the discovery, (3) the proofs, including the presentation of argu- 
ments both oral and written, and (4) the consideration of the 
case by the court. 

Having in mind these essentials, the suggested practice might 
comprise the following proceedings: 

_ (1) Discovery: 

(a) The defendant is ordered to file in court its statement of 
account of profits in the form of debtor and creditor. This 
should also include all essential information as to the infringing 
transactions, such as the dates and amounts of individual sales, 
the names and addresses of purchasers, character of goods sold, 
(sizes, styles, etc.), costs, including materials, labor, overhead, 
selling expense, insurance, losses, etc., and such other infor- 
mation as the particular case may require. 

(b) The defendant is ordered to produce his books of account 
for examination by plaintiff’s counsel and expert accountants, 
subject to suitable provision for protection of the defendant’s 
non-infringing business but not to enable him to conceal in- 
fringing profits nor unduly handicap the plaintiff. This order 
should also cover the production of all correspondence and 
contracts relating to the infringing business. 

(c) Examination of the defendant and his employees viva voce 
in open court. As the plaintiff will be informed already of the 
main details of defendant’s infringing business from defendant’s 
statement of account and the examination of the books, and 
as the judge will rule on the questions and enforce prompt, 
responsive and complete answers, this should proceed rapidly. 
It will tend to narrow the issues, inform the court as to the 
character of the proceeding, and give him the necessary under- 
standing of the background of the case, of the personal charac- 
ter of the witnesses, and of the attitude of the parties. It will 
enable him to deal with the case rapidly when presented for 
proofs and decision. 

(2) The Pleadings: 

(a) The plaintiff is ordered to file a statement of claim. 
This will be based on the information obtained by the discovery 
and will be in effect the “‘charge”’ of the classic procedure. 
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(b) The defendant is ordered to file a reply statement of 
claim. This will admit or deny each of the claims in plaintiff’s 
statement, and set up any items in mitigation. It will corre- 
spond to the “discharge” of classic procedure. 

(c) Issue will be joined on the statements of claim, and the 
proofs limited to these issues. 

(3) The Proofs: 

(a) The evidence. The evidence ought to be heard in open 
court. All matters proved in the trial on the merits will as 
now 2° be taken as proved for the accounting, and matters 
testified to during the viva voce examination of the defendants 
will be considered as being already in evidence on being called 
to the attention of the court. In many cases, the proofs can 
be made surprisingly short. Since the court will be already 
familiar with what may be termed the mechanical issues of the 
case, rulings on points tending to divergence from the issues 
can be prompt and effective. The issues will be narrowly con- 
fined and the proofs compressed. The judge will have the 
inestimable benefit of seeing and hearing the witnesses, and in 
general of controlling the proceedings. 

It would expedite matters greatly if a rule should be made 
that facts shown by the regular books of account of the parties, 
or stated in schedules taken from books by expert accountants, 
shall in the absence of evidence of fraud or error be taken as 
proved, subject of course to explanation or correction. Such a 
procedure would obviate the necessity of technical proof of 
bookkeeping entries and might even be extended to cost ac- 
counting and stock records and to letter books or letter files 
which are important sources of evidence in patent accountings. 

(b) The argument and briefs. Present practice in the trial 
of patent cases can be followed, the argument being immediately 
after the completion of the proofs with leave to file briefs later; 
or the case may be set for argument at some later date, at 
which time briefs can be filed. 

The decision and decree follow the usual course and the appeal 
to the Circuit Court of Appeals will take place as before and 
will be based only on exceptions noted at the trial as at present. 
The record can be abbreviated as a result of the control of the 
trial by the trial court. 





10 Equity Rule 64. 
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The foregoing procedure is not suggested as an inflexible 
series of steps, but only as an outline of the manner in which 
such cases might well be handled. The essentials are that the 
trial judge shall see and hear the witnesses himself, be informed 
of the facts as they are developed, and guide and control the 
entire proceedings. The manner in which the facts are de- 
veloped and the issues of law presented should be left in the 
hands of counsel but will be controlled by the judge, as they 
are at present in the trial of other equity cases. 


How THE PROCEDURE WILL Apply TO TypricAL CASES 


Revised Statutes, § 4921, provides, “‘that the complainant 
shall be entitled to recover, in addition to the profits to be 
accounted for by the defendant, the damages the complainant 
has sustained thereby.” This statute has been construed to 
mean that the plaintiff can recover the damages which he has 
suffered or the profits which the defendant has made, whichever 
is the greater, but that he cannot recover both." The plaintiff, 
therefore, has an election between damages and profits but this 
election need not be exercised until after the proofs are com- 
pleted. On this account, two parallel lines of proofs, one as to 
damages and the other as to profits, are often essential. 

Four typical states of fact in patent accountings, dependent 
upon the theory of recovery adopted by plaintiff, will illustrate 
what facts must be proved in accountings. Due to his right of 
election, the plaintiff may often compel the case to follow two 
parallel lines. This fact is not taken account of in the following 
typical cases, which indicate the chief elements of proof, but 
not necessarily all, in each. 

1. When damages from loss of royalties are claimed.* — This 
is the simplest case. The plaintiff has an established license fee 
at which he has permitted others to make or use articles em- 
bodying the patented invention or to practise the patented 
method or process. The plaintiff has to prove the existence of 
an established license fee, and show the number of infringing 





11 Tilghman »v. Proctor, 125 U. S. 136 (1888). 
22 P. P. Mast & Co. »v. Superior Drill Co., 154 Fed. 45 (6th Circ., 1907). 
18 Philp v. Nock, 17 Wall. (U. S.) 460 (1873). 
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articles sold by defendant or the amount of use made. There 
is usually a unit of quantity or use on which the license fee is 
based, so it is only necessary to prove the number of these 
units in addition to the amount of the license fee. 

These are simple concrete facts, susceptible of easy proof in 
open court. 

2. When damages from loss of sales are claimed. — The 
plaintiff must prove, (a) that the market for such articles was 
solely his except for defendant’s infringement, (b) that plaintiff 
had the facilities to supply the demand, (c) the total sales 
made by the defendant, and (d) the profit per unit that plaintiff 
would have made had he sold the articles instead of defendant. 

This is a more complicated state of facts but presents no 
great difficulties, since most of the necessary evidence comes 
from the plaintiff's own establishment. 

3. When the actual profits made by defendant from the infring- 
ing business are claimed as the measure of recovery.” — The 
plaintiff must prove, (a) the extent of the infringing business, 
and (b) the profits from it. As the infringing business may have 
been in the manufacture and sale of infringing articles or in the 
use of infringing machines or methods which resulted in profits 
or savings, the proofs must be adjusted accordingly. Questions 
of apportionment are involved where the patented invention 
was only an improvement and did not cover the entire article, 
as in the mop case, Garretson v. Clark.® Other questions, such 
as the apportionment of overhead expenses and the standards 
of comparison by which to determine the savings from the use 
of the infringing article or method also arise. 

While this is a more complicated state of facts, the questions 
to be decided are in the main of the kind which can be handled 
best by a court. Even in cases involving complicated calcu- 
lations, the plaintiff should be in better case than under the 
old practice, since he will have the might of the court behind 
him to compel prompt and complete disclosure of all the facts. 
Even the Gordian knot of apportionment of profits between 





™ Covert v. Sargent, 38 Fed. 237 (Circ. Ct., S. D. N. Y., 1889). 

% Crosby Steam Gauge & Valve Co. v. Safety Valve Co., 141 U. S. 441, 
452 (1891). 

% rrr U. S. 120 (1884). 
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the infringing improvement and the non-infringing part of the 
article or method can be cut more easily by the court than by 
a master, so that the rule of Garretson v. Clark will lose some 
of its terrors, particularly if the rule of Westinghouse v. Wagner* 
that where the defendant has inextricably commingled the 
profits of his infringement with his other property, the plaintiff 
may recover the whole, be sternly applied. The very difficulties 
of trying an accounting for defendant’s profits in open court 
have their advantages, since the complication itself is likely to 
force the plaintiff to give up an impracticable claim for profits 
and fall back on the rule of reasonable royalty. 

4. The rule of reasonable royalty.18 — The present doctrine of 
reasonable royalty as a measure of damages in patent infringe- 
ment cases although having a history in the past came into 
being again with the decision of the Supreme Court in Dowagiac 
Mfg. Co. v. Minnesota Plow Co.,* in which Mr. Justice Van 
Devanter said: “‘In that situation it was permissible to show 
the value by proving what would have been a reasonable 
royalty, considering the nature of the invention, its utility and 
advantages, and the extent of the use involved.” ”° 

The nature of the evidence which may be given in support of 
a reasonable royalty is indicated by Mr. Justice Van Devanter’s 
statement as follows: ‘‘It well may be that mathematical exactness 
was not possible, but, as shown in Westinghouse Co. v. Wagner 
Co., supra (225 U.S. 615, 617-622), that degree of accuracy is 
not required but only reasonable approximation, which usually 
may be attained through the testimony of experts and persons 
informed by observation and experience. Testimony of this 
character is generally helpful and at times indispensable in the 
solution of such problems.” # 

Therefore, when the difficulties of proving defendant’s profits 
with the exactitude required for recovery prove insurmountable 
and particularly when apportionment is impossible or impracti- 
cable, and perhaps even in the case when the defendant had 





17 225 U. S. 604, 619 (1912). 

18 Munger v. Perlman Rim Corp., 275 Fed. 21 (2nd Circ., 1921). 

19 235 U. S. 641, 648 (1915). 

20 See also U. S. Frumentum Co. 9. Lauhoff, 216 Fed. 610 (6th Circ., 1914). 
41 235 U. S. 641, 647 (1915). 
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made no profit by the infringing business, the plaintiff may 
fall back on the reasonable royalty rule and show what would 
have been a fair royalty under all the conditions surrounding 
the infringement. This royalty multiplied by the total units 
of infringement gives the measure of damages. 

The proofs are of necessity general and simple. They may 
include in addition to proof of the amount of infringement 
committed, evidence of the custom of the trade, of the royalty 
charged for similar articles, or even the mere opinion of persons 
familiar with the trade as to what would be fair under all the 
circumstances. It can be based on a percentage of the selling 
price, a price per piece, or per unit of time, or of the product 
produced. The legal ascertainment of what is a reasonable 
royalty under given conditions is certainly no more difficult 
than the determination of the amount of injury to property in 
land damage cases, or perhaps the amount of damages in many 
cases of contract. Reasonable royalty as a measure of damages 
lends itself excellently to the procedure proposed and if the 
trial of accountings in open court should be adopted would un- 
doubtedly be employed even more frequently than at present. 


THE ADVANTAGES OF THE PROPOSED PROCEDURE 


The foregoing illustrative cases make the advantages of the 
trial of patent accountings in open court apparent to some 
extent. Some of the principal advantages may be summarized 
as follows: 

1. The trial judge will control the proceedings. —In a trial 
in open court, the judge will restrain counsel, direct the course 
of procedure, prevent irrelevancy, and insist on expedition to a 
degree which masters in chancery even at their best can never 
attain. Counsel who would deliberately delay the case or befog 
the issues will have small opportunity for such tactics. 

2. The trial court will see and hear the witnesses. — This great 
argument for open court trials on the merits in patent cases 
applies with equal force to the trial of patent accountings in 
open court. It is a benefit which cannot be overestimated. 
The interposition of a master between the witnesses and the 
court is a handicap to justice which ought not to be tolerated. 

3. The elimination of delay. — Patent accountings ought to go 
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on the equity calendars of the court and be subject to the 
present rule as to continuances. If this rule be strictly en- 
forced, as it certainly should be, patent accountings, except in 
unusual cases, can be disposed of within a year from the entry 
of the original decree. 

4. More complete justice to the parties. — An accounting which 
extends two or even three years from the decree ordering the 
injunction to the decree awarding or refusing damages does not 
do substantial justice to either party, and works a serious in- 
justice to the public, which ought to know that swift justice 
will be done in every case whether criminal or civil. The 
knowledge by the public that a prompt award of damages will 
be made in patent causes will be a great deterrent to patent 
infringers and the feeling voiced in Macomber on Patents al- 
ready quoted that the injunction is the only remedy for patent 
infringement will disappear. 

But more important still in the matter of justice is the more 
perfect understanding of the case which the court will have 
from having seen and heard the witnesses and having discussed 
with counsel and experts the questions which have arisen during 
the trial. The defendant who has been a wilful or defiant in- 
fringer will more certainly pay the penalty of his wrongful acts 
and the weak defendant will be better protected from the ra- 
pacity of a competing plaintiff who is using the patent account- 
ing as a weapon to drive the defendant out of the field of 
competition. The human elements which a court of equity is 
especially equipped to consider will have their proper value 
again. 

5. Triple damages. — The court has the power to increase 
the damages to an amount not exceeding three times the amount 
of the actual damages.” 





2 U. S. Rev. Stat., § 4921, provides, — ‘‘And the court shall have the 
same power to increase such damages, in its discretion, as is given to increase 
the damages found by verdicts in actions in the nature of actions of trespass 
upon the case.” 

U. S. Rev. Stat., § 4919, to which this refers is as follows: ‘‘And whenever 
in any such action a verdict is rendered for the plaintiff, the court may enter 
judgment thereon for any sum above the amount found by the verdict as the 
actual damages sustained, according to the circumstances of the case, not 
exceeding three times the amount of such verdict, together with the costs.” 
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The imposition of triple damages for wilful infringement which 
ought to be a strong deterrent of infringement has, under the 
present practice, lost its force because of the probability that no 
award of damages will ever be reached, hence the danger that 
damages will be tripled has become even less. With the in- 
creased likelihood that damages will be assessed, which will 
result from the trial of accountings in open court when all the 
facts surrounding the commission of the wrongful acts will be 
fully before the court, the fear that the damages may be in- 
creased or even tripled will again act as a real preventive of 
deliberate infringement. 

6. A tendency toward simpler claims for damages. — The ne- 
cessity for proving a case under the inevitable pressure for time 
of an open court trial tends strongly toward the adoption of 
the simplest possible theory of recovery. One difficulty in ac- 
countings in patent cases as at present conducted is the temp- 
tation to adopt a complicated theory in the hope of a greater 
recovery or to drive the defendant into a settlement to end the 
proceedings. ‘The open court trial would have the opposite 
tendency. The plaintiff will choose the simplest course. He 
will reject that theory of recovery, proof of which of necessity 
comes from the defendant’s books and the defendant and his 
employees, in favor of damages from loss of sales which can be 
proved largely from his own books. He will rely on loss of 
royalties as the measure of his recovery wherever possible as 
being the measure of damages susceptible of the simplest proofs. 
But, even more important still, there will undoubtedly be a 
movement toward the adoption of reasonable royalty as the 
measure of damages. The strong movement in this direction 
already noticed will be accentuated by the procedure suggested 
as it affords the prospect of a fair recovery after a minimum of 
effort and delay. 

7. Lessened expense. — The expense of an accounting before 
a master is hardly to be realized unless one has been brought 
face to face with a bill of costs. Since the issues to be decided 
are intricate and highly technical, an experienced, learned 
master is essential; and such a man must be well paid. The 
expense for a master runs from $20 in the country districts, to 
$250 per day, or even more in New York. The expense for 
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counsel is large both in and out of the hearing. To this must 
be added the charges of accountants, experts, stenographers and 
witnesses. All told, the total daily expense to all parties of an 
accounting before a master may easily be $250 per day. Under 
these conditions, the cost to the parties of a prolonged or un- 
necessary cross-examination of an expert, which would be shut 
off by a court, within an hour may run into thousands of dollars. 
The multitudinous steps of the classic procedure serve to multi- 
ply the expense by geometrical progression, so that it is a 
fortunate plaintiff who gets back a new dollar for an old one. 
The defendant, if the plaintiff is sufficiently persistent and rich 
to carry the case through to the end, adds at least a dollar for 
expenses to each dollar he pays the plaintiff under the decree. 


THE OBJECTIONS 


But two objections to the trial of patent accountings in open 
court are apparent to the writer: first, the complication of is- 
sues to be tried and the evidence to be heard, and, second, the 
crowded condition of the dockets which makes it inexpedient to 
impose additional burdens on district judges. Both of these 
objections were urged against the trial of patent cases in open 
court when the Equity Rules of 1913 were promulgated, and ex- 
perience has proved that neither objection was substantial. As 
Judge Mayer emphatically states in the address already quoted, 
“The greatest forward step was the trial in open court... . 
None of us would return to the old method.” The same would 
soon be true in regard to patent accountings if open court trial 
should be adopted. The best way to handle complicated prob- 
lems is for the judge to hear the evidence, question witnesses, 
experts and counsel, and by working with them reach the de- 
cision of the case. Even intricate technical patent questions 
become amazingly simple when subjected to careful analysis by 
trained judges who have the power of eliminating non-essentials. 
The writer believes that the time of the judge might actually be 
conserved, since the time saved in deciding the case would fully 
make up for that occupied by the trial. 

The objection that dockets are already crowded is not truly 
an objection to the proposed procedure but rather to other 
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changes which have widened the jurisdiction of the federal 
courts without providing corresponding increases in their fa- 
cilities. The fact that the courts are now overcrowded with 
bankruptcy, liquor, drug, white slave and naturalization cases 
ought not to prevent changes in procedure which will give the 
courts greater efficiency in the treatment of other branches of 
their work. Furthermore, the recent increase in the number of 
federal judges will in part relieve the temporary congestion. 

Altogether, it is believed that the objections are more in the 
imagination than in reality. No doubt some timid overworked 
judges who have had little or no experience with patent cases 
would shirk the trial of patent accountings in open court as 
today they shirk the trial of patent cases on the merits, but 
those judges would be fewer as the advantages become apparent 
from experience. 


Not AN UNTRIED EXPERIMENT 


The procedure suggested is not an untried experiment. To 
show the superior results of the proposed new method, two cases 
in which the writer was counsel may be contrasted. 

In the first case, the decree for the accounting was entered 
February 18, 1902, the master’s report was filed October 20, 
1907; the final decree after exceptions to the master’s report 
was entered by the District Court January 23,1908. The records 
of the examination of the defendants and the typewritten report 
of the testimony filled several large volumes. The total ex- 
penses of both parties were certainly greater than the amount 
of the award, which was a little over $11,000. True, the 
facts in this case were complicated, but it was of a kind 
which should lend itself to an open court trial. The 
question of apportionment was the central one of the case. 
Today, the case would have been decided on the rule of reason- 
able royalty. Two days or three at the outside would have 
sufficed to try the whole case in open court, a decision would 
have been reached within a year, the plaintiff would have had 
a fair money recovery and the defendants, who were innocent 
infringers, would not have been unfairly penalized. 

Contrast this case with another in which trial of the account- 
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ing in open court was resorted to. In November, 1914, the 
Circuit Court of Appeals for the Fourth Circuit affirmed the 
decree of the District Court in a patent case which had been 
tried in open court before Judge Rose in Baltimore. When the 
decree was presented to Judge Rose for signature, it was sug- 
gested by the writer that he try the question of damages in 
open court. Judge Rose accepted the suggestion as within the 
spirit of the new equity rules which were then something of a 
novelty. Accordingly, the case, which presented a question of 
loss of royalties, was set down for trial without further prelimi- 
naries. At the trial, the defendants were examined viva voce, the 
plaintiff put in his evidence and the defendant replied. The 
plaintiff then submitted a proposed calculation of damages 
which was discussed in an informal argument before Judge Rose, 
who announced that when certain modifications were made he - 
would make this calculation the basis of the final decree. The 
changes were made and a decree for about $5000 was entered. 
The entire proceedings took one day and the entry of the decree 
for damages on January 13, 1915, was within forty days of the 
receipt of the mandate of the Circuit Court of Appeals. It may 
also be added, that as subsequent events proved, the defendants 
were in failing circumstances so that the prompt procedure 
adopted by Judge Rose resulted in a complete recovery of dam- 
ages by the plaintiff, where he would have recovered nothing if 
the case had been referred to a master. 

Perhaps it may be thought that the proposed procedure will 
give the plaintiff too great an advantage; if it does, it is the 
chief merit of the suggested change. It must be remembered 
that in every accounting the defendant is an adjudged tort- 
feasor and that, if loss is to fall on either party through the 
failure of judicial machinery,’that loss should be the defendant’s. 
Under the present practice, the plaintiff does not have justice; 
a remedy for these conditions is imperative. The defendant’s 
two chief weapons at present are his power to keep back from 
the plaintiff essential information, and to delay the proceedings. 
Under a vigorous district judge, the effectiveness of both of 
these weapons will be greatly reduced, since the procedure elimi- 
nates unnecessary delay, and the court can compel complete 
and prompt disclosure of all essential facts. 
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The reasonable royalty rule, and the rule of commingled 
property both now reéstablished by the Supreme Court, have 
begun the work of restoring the plaintiff to a position of 
reasonable equality with the defendant; the trial of patent 
accountings in open court will go far to complete that work. 

George P. Dike. 


CHESTNUT HILL, Mass, 
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SOME LEGAL ASPECTS OF THE VISIT OF 
PRESIDENT WILSON TO PARIS 


RIOR to President Wilson’s first trip to attend the Peace 

Conference of Paris, doubts on constitutional grounds as 
to the legality of such action on the part of a President of the 
United States were suggested.! 

An examination of some of the questions raised by such 
doubts may be of interest for the future. 

In December 1918,? the United States was at war with Ger- 
many;* an armistice with Germany had been signed and had 
gone into force on November 11, 1918, but by its terms that 
armistice was temporary in character, lasting only thirty-six 
days, and its first renewal, of December 13, 1918, was for a 
further duration of one month only.’ 

At the period in question, a resumption of hostilities in 
Europe was not generally regarded as impossible;° the fighting 
had ceased, but it was by no means certain that it would not 
be resumed; some two million American troops were abroad, 
mostly in France; our forces and those of the Allies were, under 
the terms of the Armistice, in occupation of enemy territory; 
and our navy was in large part in foreign waters more or less 
adjacent to the regions of the then recent hostilities. 

All of these circumstances, and others, are of course to be 





1 See Article by “An Eminent Jurist” in N. Y. Times, Nov. 26, 1918; 
14:6 S. 

* President Wilson sailed for Paris on December 4, 1918. 

* Discussion of the then status with Austria-Hungary is omitted as 
unnecessary. 

4 For text of the Armistice and its renewals see ‘‘Terms of the Armistices 
concluded between the Allied Governments and the Governments of Germany, 
Austria, Hungary and Turkey.” GREAT BRITAIN, PARLIAMENTARY PAPERS, 
1919, (Cmd. 53). 

5 See statement of Maj. Gen. Sir Frederick B. Maurice, N. Y. Times, 
Nov. 13, 1918; 4:4; also general statement that occupation forces were pre- 
pared to reorganize instantly into battle formation, in case anything went 
amiss with the Armistice. N. Y. Tuwes, Nov. 17, 1918; 1: 8. 
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considered in any constitutional discussion of the questions 
involved in our subject. 

Some thought should first be’ given to the functions, or in 
other words, to the powers and duties of the President, both 
generally and in the particular circumstances discussed. 

Sufficiently for present purposes the functions of the President 
under the Constitution may be discussed as those 

a. Executive in a limited sense, 

b. Having to do with foreign affairs, 

c. As Commander-in-Chief of the Army and Navy, 

d. Pertaining to legislation. 

All of these are granted, or more properly, are imposed on 
the President by the Constitution, and it is elementary that 
their mature cannot be changed or affected by Congress. This 
is not to say that their scope, or what may -be called their 
field of exercise, may not be enlarged by statute or otherwise; 
for obviously such is the case. The duty of the President to 
see that the laws are faithfully executed may be increased in 
its extent by the passage of statutes relating to new subjects 
of legislation; various kinds of statutes may make desirable 
the negotiation of treaties, and war declared by Congress brings 
into play the highest functions of the Commander-in-Chief; but 
the quality of the Presidential powers is fixed by the Constitu- 
tion itself and can be changed only by a change in that 
instrument. 

The relevant provisions of the Constitution are set forth in 
the margin.® 





6 ARTICLE II 


Section 1. The executive Power shall be vested in a President of the 
United States of America. He shall hold his Office during the Term of four 
years, and, together with the Vice President, chosen for the same’ Term, be 
elected as follows. 

(The provisions as to the method of election and as to elegibility to office 
are here omitted.) 

In Case of the Removal of the President from Office, or of his Death, 
Resignation, or Inability to discharge the Powers and Duties of the said 
Office, the Same shall devolve on the Vice President, and the Congress may 
by Law provide for the Case of Removal, Death, Resignation, or Inability, 
both of the President and Vice President, declaring what Officer shall then 
act as President, and such Officer shall act accordingly, until the Disability 
be removed, or a President shall be elected. 

(Provisions as to Compensation are omitted.) 
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The general language of the Constitution as to the vesting 
of ‘‘executive Power” is simple and comprehensive. 

“The executive Power shall be vested in a President of the 
United States of America.” 

Following this general grant of power, are specified provisions 
relating to the President as Commander-in-Chief and to the 
power of making treaties (both of which will be separately 
discussed), and also specific provisions as to requiring opinions 
from officers in executive departments, reprieves and pardons, 
appointments, information and recommendations to Congress, 
convening and adjourning of the Houses of Congress, reception 
of ambassadors and ministers, seeing to the execution of the 
laws, commissions of officers of the United States. 

How far, if at all, the vesting of the executive power in the 





Before he enter on the Execution of his Office, he shall take the following 
Oath or Affirmation: — “I do solemnly swear (or affirm) that I will faithfully 
execute the Office of President of the United States, and will to the best of 
my Ability, preserve, protect and defend the Constitution of the United States.” 

Section 2. The President shall be Commander in Chief of the Army and 
Navy of the United States, and of the Militia of the several States, when 
called into the actual Service of the United States; he may require the Opinion, 
in writing, of the principal Officer in each of the executive Departments, upon 
any Subject relating to the Duties of their respective Offices, and he shall have 
Power to grant Reprieves and Pardons for Offenses against the United States, 
except in Cases of Impeachment. 

He shall have Power, by and with the Advice and Consent of the Senate, 
to make Treaties, provided two-thirds of the Senators present concur; and 
he shall nominate, and by and with the Advice and Consent of the Senate, 
shall appoint Ambassadors, other public Ministers and Consuls, Judges of 
the Supreme Court, and all other Officers of the United States, whose Ap- 
pointments are not herein otherwise provided for, and which shall be estab- 
lished by Law; but the Congress may by Law vest the Appointment of such 
inferior Officers, as they think proper, in the President alone, in the Courts 
of Law, or in the Heads of Departments. 

The President shall have Power to fill up all Vacancies that may happen 
during the Recess of the Senate, by granting Commissions which shall expire 
at the End of their next Session. 

Section 3. He shall from time to time give to the Congress Information 
of the State of the Union, and recommend to their Consideration such 
Measures as he shall judge necessary and expedient; he may, on extraordinary 
Occasions, convene both Houses, or either of them, and in Case of Disagree- 
ment between them, with Respect as to the Time of Adjournment, he may 
adjourn them to such Time as he shall think proper; he shall receive Ambas- 
sadors and other public Ministers; he shall take Care that the Laws be faith- 
fully executed, and shall Commission all the Officers of the United States. 

(Section 4 as to impeachment of various officers is here omitted.) 
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President by the general words above quoted, is limited by 
any or all of the specific provisions mentioned, is a question 
upon which difference of opinion has always existed. 

It is in a way extraordinary and at the same time satisfac- 
tory from the point of view of the student that the two views 
of the question have been upheld with clarity and precision by 
two recent occupants of the presidential office. 

Mr. Roosevelt put forth with characteristic vigor what may 
be called the positive view of the functions of the President, 
which, as he says, he consistently followed while in office: 


“T declined to adopt the view that what was imperatively neces- 
sary for the Nation could not be done by the President unless he 
could find some specific authorization to do it. My belief was that 
it was not only his right but his duty to do anything that the needs 
of the Nation demanded unless such action was forbidden by the 
Constitution or by the laws. Under this interpretation of executive 
power I did and caused to be done many things not previously done 
by the President and the heads of the departments. I did not usurp 
power, but I did greatly broaden the use of executive power. In 
other words, I acted for the public welfare, I acted for the common 
well-being of all our people, whenever and in whatever manner was 
necessary, unless prevented by direct constitutional or legislative 
prohibition. .. . 

“As to all action of this kind there have long been two schools 
of political thought, upheld with equal sincerity. The division has 
not normally been along political, but temperamental lines. The 
course I followed, of regarding the executive as subject only to the 
people, and, under the Constitution, bound to serve the people 
affirmatively in cases where the Constitution does not explicitly 
forbid him to render the service, was substantially the course fol- 
lowed by both Andrew Jackson and Abraham Lincoln. Other 
honorable and well-meaning Presidents, such as James Buchanan, 
took the opposite and, as it seems to me, narrowly legalistic view 
that the President is the servant of Congress rather than of the 
people, and can do nothing, no matter how necessary it be to act, 
unless the Constitution explicitly commands the action.” ? 


The opposite and more legalistic view of Mr. Taft is of 
exceptional interest because of his present position as Chief 
Justice of the United States: 


7 ROOSEVELT, AUTOBIOGRAPHY, 389, 394, 395- 
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“The true view of the Executive functions is, as I conceive it, 
that the President can exercise no power which cannot be fairly and 
reasonably traced to some specific grant of power or justly implied 
and included within such express grant as proper and necessary to 
its exercise. Such specific grant must be either in the Federal 
Constitution or in an act of Congress passed in pursuance thereof. 
There is no undefined residuum of power which he can exercise 
because it seems to him to be in the public interest, and there is 
nothing in the Neagle case and its definition of a law of the United 
States, or in other precedents, warranting such an inference. The 
grants of Executive power are necessarily in general terms in order 
not to embarass the Executive within the field of action plainly 
marked for him, but his jurisdiction must be justified and vindicated 
by affirmative constitutional or statutory provision, or it does not 
exist.”’ § 


Strange#y enough, the entrance of America into the World 
War and the conduct of the War itself, did not bring about 
any situation requiring serious discussion of the constitutional 
extent of executive authority as such.? Mr. Wilson exercised 
enormous powers during the War, powers vastly greater than 
those previously exercised by any other President; but with 
nearly literal truth it may be said that they were powers almost 
wholly granted to him by Congress;’® and the question as 





8 Tart, OuR CHIEF MAGISTRATE AND HIS POWERS, 139-140. 

®* “Thus, while President Wilson undoubtedly exercised a vastly greater 
power during the recent World War than did President Lincoln during the 
Civil War, he was careful to consult with Congress almost continuously during 
the war, and to secure express authority from that body in almost every case 
where there might be any doubts as to his own power to act without such 
authority; while President Lincoln, in cases of doubtful authority and even 
of undoubted lack of authority, such as increasing the regular armed forces, 
suspending the writ of habeas corpus, and issuing the emancipation proclama- 
tion, usually acted first and secured the sanction of law afterwards, if at all.” 
C. A. BERDAHL, WAR POWERS OF THE EXECUTIVE IN THE UNITED STATES, 
268. 

10 See Eugene Wambaugh, “War Emergency Legislation—a General 
View,” 30 Harv. L. Rev. 663; Charles G. Fenwick, “Democracy and Efficient 
Government,” 14 Am. Pot. Sct. Rev. 565; and generally the War Legislation 
of 1917-1918, 40 Stat. aT L. 

A large number of statutes which may be regarded as war legislation were 
passed during this period. Some of the most important are the following: 

Authorization of taking over of enemy vessels, May 12, 1917, ibid., 753 

Selective Draft Act, May 18, 1917, ibid., 76; 

Espionage Act, June 15, 1917, ibid., 217; 
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to how far he might have exercised such powers without 
congressional grant, did not arise.” 





Act to punish obstructing transportation and establishing priorities, Aug. 10, 
1917, ibid., 272; 

Act authorizing control of food and fuel, August 10, 1917, ibid., 276; 

Second Liberty Loan Act, Sept. 24, 1917, tbid., 288; 

Act creating an Aircraft Board, Oct. 1, 1917, ibid., 296; 

War Revenue Act, Oct. 3, 1917, ibid., 300; 

Act permitting foreign vessels in coastwise trade, Oct. 6, 1917, ibid., 392; 

Act to prevent the publication of certain inventions, Oct. 6, 1917, ibid., 
394; 

War Risk Insurance Act, Oct. 6, 1917, ibid., 398; 

.Trading with the Enemy Act, Oct. 6, 1917, ibid., 411; 

Act to provide housing for fleet workers, March 1, 1918, ibid., 438; 

Act to protect the civil rights of persons in military and naval establish- 
ments, March 8, 1918, ibid., 440; 

Daylight saving law, March 19, 1918, ibid., 450; 

Act to authorize control of transportation systems, March 21, 1918, ibid. 
451; 

War Finance Corporation Act, April 5, 1918, ibid., 506; 

Resolution changing apportionment of draft, May 16, 1918, ibid., 554; 

Resolution extending draft provisions, May 20, 1918, ibid., 557; 

Overman Act, May 20, 1918, ibid., 556; 

Foreign travel restrictions act, May 22, 1918, ibid., 559; 

Joint resolution to prevent rent profiteering in the District of Columbia, 
May 31, 1918, ibid., 593; 

Vocational rehabilitation act, June 27, 1918, ibid., 617; 

Fourth Liberty Bond Act, July 9, 1918, ibid., 844; 

Shipping Act, 1916, amendments, July 15, 1918, ibid., goo; 

Joint resolution for federal control of telegraph, telephone, etc. systems, 
July 16, 1918, ibid.,. 904; 

Army emergency increase act, Aug. 31, 1918, ibid., 955; 

Joint resolution establishing prohibitory liquor zones, Sept. 12, 1918, ibid., 
958; 

Supplement to Second Liberty Bond Act, Sept. 24, 1918, ibid., 965; 

Food stimulation act, Nov. 21, 1918, ibid., 1045. 

11 By way of contrast one may recall the violent outgivings caused by the 
issuance by Lincoln of the Emancipation Proclamation. See CONGRESSIONAL 
Gtose, 2nd Sess., 37th Cong., December 11, 1862, p. 76; and some of the 
pamphlets of the period; Benjamin Robbins Curtis, Executive Power; Gros- 
venor P. Lowery, The Commander-in-Chief, a Defence upon Legal Grounds 
of the Proclamation of Emancipation, and an answer to ex-Judge Curtis’ 
pamphlet entitled ‘‘ Executive Power’’; Charles P. Kirkland, A Letter to the 
Hon. Benjamin R. Curtis, late Judge of the Supreme Court of the United States, 
in review of his recently published pamphlet on the “‘ Emancipation Proclamation” 
of the President; Charles Cooper Nott, The Coming Contraband, a reason against 
the Emancipation Proclamation not given by Mr. Justice Curtis; MAGAZINE 
or History wiTtH NOTES AND QUERIES, Extra No. 49. See also BERDARL, 
Op. cit., 110. 


* 











VISIT OF PRESIDENT WILSON TO PARIS 57 


In any event and under any theory, the powers of the 
executive, even in times of peace, are very extensive and far 
reaching.” 

More important here than the precise extent of the executive 
powers is the fact that all of these powers, whether granted 
generally or specifically by the Constitution (with the possible 
exception of the power to ‘Commission all the officers of the 
United States’) require inherently and essentially the exercise 
of executive discretion as to the fact, the time and the manner 
of their exercise. This is indeed so obvious as hardly to require 
mention, except to show that any limitation as to the place of 
their exercise, would in itself interfere with the necessary dis- 
cretion of the executive and therefore cannot be inferred and 
cannot exist, in the absence of other constitutional provisions 
bearing on the subject. 

One provision of the Constitution which might seem to have 
some relation to this subject is that providing for the estab- 
lishment of a seat of government. This provision is contained 
in Article 1, Section 8 of the Constitution as follows: 


“The Congress shall have Power . . . to exercise exclusive Legis- 
lation in all Cases whatsoever, over such District (not exceeding 
ten Miles square) as may, by Cession of particular States, and the 
Acceptance of Congress, become the Seat of Government of the 
United States, and to exercise like Authority over all Places pur- 
chased by the Consent of the Legislature of the State in which the 
same shall be, for the Erection of Forts, Magazines, Arsenals, dock- 
Yards and other needful Buildings.”’ 


The subject of this provision was not much debated in the 
Constitutional Convention. There appears to have been no 
discussion as to the effect of the establishment of a seat of 
government in its relation to the executive. 

There seems to have been a concurrence of opinion in the 
Constitutional Convention that the seat of government should 
not be located at a state capital, nor at any large city, although 





12 Judicial discussion of the extent of the purely executive powers is infre- 
quent. See however, the remarks of the Supreme Court in the case of In re 
Neagle, 135 U. S. 1, 63-67 (1889). 
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Mr. Morris mentioned that both Philadelphia and New York 
had expectations of becoming the seat of Government.” 

The journal of the Convention shows that on August 18, 
1787, among the additional powers proposed to be vested in 
the legislature of the United States and referred to Committee 
was the following: “to fix and permanently establish the seat 
of Government of the United States in which they shall possess 
the exclusive right of soil and jurisdiction,’ and other 


language proposed by Mr. Madison, according to his journal, 
was as follows: 


“To exercise exclusively Legislative authority at the seat of the 
General Government, and over a district around the same not 
exceeding square miles; the Consent of the Legislature of 
the State or States comprising the same, being first obtained.” © 





It will be observed that this language differs only in form from 
the provision finally adopted. 

As reported by the Committee of Eleven,’ and as referred 
to the Committee of Style,” the text is only verbally different 
from the provision which was reported in exactly the language 
of the Constitution.’® 

Obviously the provision for the creation of a district which 
should be the seat of the goverment could not be immediately 
carried into effect, and the Congress (under the Articles of 
Confederation) fixed upon New York as the place where the 
first Congress under the Constitution should meet, and where 
the first President of the United States under the Constitution 
should be inaugurated.” 

Accordingly the Senate and House of Representatives 
were convened in New York on March 4, 1789, where on 





18 2 FARRAND, THE RECORDS OF THE FEDERAL CONVENTION, 127. 

M4 Jbid., II, 321, 322. 

1 [bid., II, 321, 325. 

16 Tbid., II, 509. 

17 Tbid., II, 570. 

18 Ibid., II, 595, 596. 

19 The resolution was passed on Sept. 13, 1788, as follows: 

“RESOLVED: — That the first Wednesday in January next be the day for 
appointing the electors in the several states, which before the said day shall 
have ratified the said constitution; and the first Wednesday in February 
next, be the day for the electors to assemble in their respective states, and 
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April 30, 1789, George Washington was inaugurated as the 
first President.” 

It is of some interest to observe that while President 
Washington dated his first messages. to the Senate at New York, 
as for example, the first special message, which is dated “New 
York, May 25, 1789,” ™ this style was soon abandoned by him, 
as four messages later in the same year are dated as follows: 
“United States, September 29, 1789.” * This latter style seems 
to have been generally followed by Washington and Adams, 
though perhaps not in every instance by the latter. 

By the act of July 16, 1790,% Congress provided for the 
temporary establishment of the seat of Government at Phila- 
delphia and for its removal thence in 1800 to what is now the 
District of Columbia. 

Pursuant to this Act, the seat of government was removed 
to Philadelphia, and remained at Philadelphia until the year 





vote for a president; and that the first Wednesday in March next, be the 
time and the present seat of Congress the place for commencing proceedings 
under the said Constitution.” 

For text see 13 Jour. oF THE UNITED STATES IN CONGRESS ASSEMBLED, 
containing the Proceedings from the sth day of November, 1787, to the 
3d Day of Noventber, 1788, p. 141. Printed by John Dunlap, Philadelphia 
(1788). See also ibid., p. 155, Oct. 2, 1788, letter from Mayor of New York 
regarding repairs on buildings where Congress is to assemble. 

20 See ANNALS OF CONGRESS (THE DEBATES AND PROCEEDINGS IN THE 
CoNGRESS OF THE UNITED States), compiled from authentic materials by 
Joseph Gales, Sr., Wash., printed and published by Gales and Seaton, 1834. 

Vol. 1, pp. 15-16: Proceedings of the Senate of the United States, First 
Session of the First Congress. 


““Wednesday, March 4, 1789, 
The members present not being a quorum, they adjourned 
from day to day, until 
Wednesday, March 11, 
When the same members being present as on the 4th instant, 
it was agreed that a circular should be written to the absent 
members, requesting their immediate attendance.” 
There were meetings March 12, 18, 19, 20, 21 and 28, but there was no 
quorum until Monday, April 6. 
21 ; RICHARDSON, MESSAGES AND PAPERS OF THE PRESIDENTS, 57, ét seq. 
2 Tbid., I, 62, 63. 
% See Reply to the Senate, dated “‘City of Washington, November 26, 1800,” 
iid., I, 309. 
* An act for establishing the temporary and permanent seat of the Govern- 
ment of the United States, 1 Stat. at L., 130. 
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1800 when it was established in the City of Washington,” and 
has there remained continuously ever since,” with the exception, 
if it may be called an exception, of the brief period of British 
occupation during the war of 1812.77 

That the President should reside at the seat of government 
has always been assumed, and the first statute providing for 
the salary of the President,” allowed to him “the use of the 
furniture and other effects now in his possession belonging to 
the United States ;”’ and since the seat of Government has been 
permanently established at Washington, an official residence has 
been there provided for the President.” 

But neither the fact of the establishment of the seat of 
government at Washington nor the official residence there of 
the President in any way limits his discretion as to the place 
where his functions as executive are to be performed. 

From the time of President Washington it has been the 
constant practice of the executive to exercise his official func- 
tions while absent from the national capital. 

In ‘Messages and Papers of the Presidents,” *® will be 
found a 

“‘Memorandum of absences of the Presidents of the United 
States from the national capital during each of the several 
Administrations, and of public and executive acts performed 
during the time of such absences.” 

This memorandum covers the period up to the administration 
of President Buchanan and gives a very comprehensive state- 
ment of the very numerous official acts performed by various 
Presidents while absent from the seat of government. 





% See the message of President Adams of November 22, 1800, 1 RICHARDSON, 
op. cit., 305. 

* The act of February 25, 1799 provides that the President may direct the 
removal of any or all of the public offices from the seat of Government to 
some other place, in the event of epidemic, 1 Stat. AT L., 619, 620, 621. 

27 This occupation lasted only two days or so and no other place was set 
up as a temporary seat of the Government. See 1 BRYAN, HISTORY OF THE 
NATIONAL CAPITAL, 624-634. 

*8 Act of September 24, 1789, 1 Stat. aT L., 72. 

29 See the act of July 16, 1790, ibid., 130, and, as an instance of subse- 
quent statutes, the appropriation “for furnishing the President’s House,” 
Act of April 20, 1818, 3 Stat. aT L., 458. 

© Vol. 7, p. 364. 
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The occasion for the preparation of this memorandum, which 
was transmitted to the House of Representatives by President 
Grant, was the criticism and debate regarding the time spent 
by him at Long Branch, New Jersey, resulting in the passing 
of a resolution on the subject by the House of Representatives, 
which at that time had a Democratic majority.» 

In the message of President Grant * transmitting the above 
memorandum particular mention is made of the fact that it 
was in direct reference to the Act of Congress of July 16, 1790,” 
that Washington on March 30, 1791, issued an executive 
proclamation from Georgetown, which as President Grant said, 
was “a place remote from Philadelphia, which was then the 
seat of Government.” 

Similarly, absence of the President from the United States 
in connection with the administration of civil affairs, is properly 
within his discretion and is not inconsistent with the per- 
formance of his executive functions. Recent precedents of 
great weight support this view. President Roosevelt visited 
the Canal Zone and Panama, as did President Taft, who also 
went across the border into Mexico. 


“There is an impression that the President cannot leave the 
country and that the law forbids. This is not true. The only law 
which bears on the subject at all is the constitutional provision that 
the Vice-President shall take his place when the President is dis- 
abled from performing his duties. Now if he is out of the country 
at a point where he cannot discharge the necessary functions that 
are imposed upon him, such disability may arise, but the com- 





31 The text of the resolution is as follows: 

“RESOLVED, That the President of the United States be requested to 
inform this House, if, in his opinion, it is not incompatible with the public 
interest, whether since the 4th day of March, 1869, any executive acts, offices, 
or duties, and, if any, what, have been performed at a distance from the seat 
of Government established by law, and for how long a period at any one 
time, and in what part of the United States; also, whether any public neces- 
sity existed for such performance, and, if so, of what character, and how far 
the performance of such executive offices, acts, or duties at such distance 
from the seat of Government established by law was in compliance with the 
act of Congress of the 16th day of July, 1790.” Conc. Rec., rst Sess., 44th 
Cong., vol. 4, part 3, 2158. 

® For the text of the message see 7 RICHARDSON, op. cit., 361. 
% Quoted supra. 
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munication by telegraph, wireless and by telephone are now so good 
that it would be difficult for a President to go anywhere out of the 
country and not be able to keep his subordinates in constant informa- 
tion as to his whereabouts and his wishes. As a custom, Presidents 
do not leave the country. Occasionally it seems in the public interest 
that he should. President Roosevelt visited the Canal Zone for the 
purpose of seeing what work was being done there and giving zest 
to it by personal contact with those who were engaged in it. I did 
the same thing later on, traveling, as he did, on the deck of a govern- 
ment vessel, which is technically the soil of the United States, from 
Hampton Roads to the Canal Zone under the dominion of the 
United States. We were not out of the jurisdiction except for a few 
hours. He went into the City of Panama, as I did, and dined with 
the President of the Panamanian Republic. So, too, I dined with 
President Diaz at Juarez in Mexico, just across the border from 
El Paso. Nobody was heard to say that in any of these visits we 
had disabled ourselves from performing our constitutional and 
statutory functions.” * 


In the Constitutional Convention the powers of the Crown 
of Great Britain were clearly to some extent the basis of the 
powers of the President under the Constitution;* indeed the 
Supreme Court has held that it is proper to some extent to 
view the executive powers in the light of those powers of the 
Crown;* and it was doubtless well known to the members 
of the Convention, though not mentioned in the debates, that 
“any act of royal power” may lawfully be performed outside 
of the realm.*’ 





% TAFT, op. cit., 50, 51. 

% This statement may be regarded as a matter of inference rather than a 
matter of certitude; that the theory and practice of the government of 
Great Britain were constantly in the minds of the members of the Conven- 
tion cannot be doubted. See r FARRAND, op. cit., 65, 86-87, 92, 97, 98-99, 
IOO-IOI, 107, 139, 288-293, 398. 

% The cases of United States ». Wilson, 7 Pet. (U. S.), 150 (1833), and Ex 
parte Wells, 18 How., 307 (1855), support this principle. 

37 2 WiLL. AND Mary, c. 6, Twentieth Day of May, Anno. Dom. 1690. 

“An Act for the Exercise of the government by Her Majesty during His 
Majesty’s Absence: 

“Nothing in this Act shall be taken or construed to exclude or debar His 
Majesty during such His Absence out of this Realm from the Exercise or 
Administration of any Act or Acts of Regal Power or Government within 
this Realm, the Kingdom of Ireland, or any other Their Majesties Dominions 
Whatsoever; But that all and every such Act and Acts shall be as good and 
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That the executive is the sole organ of intercourse with 
other nations is a principle which has been acted upon since 
the foundation of our Government. 

In vetoing two joint resolutions of Congress which purported 
to direct the Secretary of State to make certain communica- 
tions to other countries, President Grant on January 26, 1877, 
used language which may be said to indicate the constant and 
now settled view of this question. 


“The Constitution of the United States, following the established 
usage of nations, has indicated the President as the agent to represent 
the national sovereignty in its intercourse with foreign powers and 
to receive all official communications from them.” *° 


Before considering the treaty making power vested in the 
President, which is subject to the advice and consent of the 
Senate, it is to be pointed out that many agreements of various 
kinds are made by the executive with foreign powers which 
are not submitted to the Senate. 

The agreements which the executive of the United States 
may make with foreign powers and which are not to be regarded 
as treaties requiring the advice and consent of the Senate, fall 
naturally into two general classes, (a) those that are made 
pursuant to or in furtherance of an act of Congress, and 
(b) those which rest on the power of the President alone.” 

It is to be observed that the United States Constitution 
explicitly recognizes that a distinction exists between ¢reaties 
and agreements with foreign powers which are not treaties. 
Article 1, section 10 of the Constitution provides that “no 
State shall enter into any Treaty, Alliance or Confederation,” 





effectual, as if His Majesty was within this Realm, and shall not be contra- 
dicted or controlled but by His Majesty only.” 
GREAT BriTAIN, SPECIAL ACTS of 1690, 93. 

38 See discussion by Hamilton, “Pacificus,” No. 1, June 29, 1793. “In 
Defence of the Neutrality Proclamation of President Washington, April 22, 
1793”; 3 Works OF ALEXANDER HAMILTON, 313; and for judicial authorities, 
see Marbury v. Madison, 1 Cranch (U. S.) 137, 166 (1803); Williams ». Suf- 
folk Insurance Co., 13 Pet. (U. S.) 414, 420 (1839). 

39 For the full text of the message see 7 RICHARDSON, Op. cit., 430, 431, 432. 

40 CoRWIN, THE PRESIDENT’S CONTROL OF FOREIGN RELATIONS, 116 et seq.; 
J. B. Moore, “Treaties and Executive Agreements,” 20 Pox. Sct. QUARTERLY, 


385-420. 
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(clause 1), and in clause 3 of the same section is found the 
language “‘No state shall without the Consent of Congress... 
enter into any Agreement or Compact... with a foreign 
power.” 

Thus there is a distinction between the éreaty, alliance or 
confederation into which a State of the Union is absolutely 
prohibited from entering and an agreement or compact with a 
foreign power into which a State may enter with consent of 
Congress." 

Agreements made by the executive pursuant to or in further- 
ance of an act of Congress“ have related to 

(a) Navigation and Commerce, 

(b) International copyright, 

(c) Trade marks, 

(d) International postal and money order regulations. 

Such agreements have been sustained by the highest authority 
as not infringing upon the legislative or treaty making power.* 

International agreements which rest on the executive power 
alone have in some instances related to matters of great 
importance. 

The cession of Horseshoe Reef in the Niagara River to the 
United States was effected by an exchange of notes.“ 

The preliminary articles of peace with Spain were agreed to 
by the protocol of August 12, 1898, which was not submitted 
to the Senate, and which contained provisions for the relinquish- 
ment of the sovereignty of Spain over Cuba, for the cession to 
the United States of Porto Rico, and of an island in the 
Ladrones.* 

Not only was the military expedition in China at the time 
of the Boxer Rebellion in 1900-1901 carried out under the 
executive direction and authority of President McKinley, but 





“1 The precise nature of this distinction has never been satisfactorily 
explained. It was discussed in the case of Holmes v. Jennison, 14 Pet. (U. S.), 
540, 571 (1840), in an opinion written by Chief Justice Taney, in which three 
other Justices of the Supreme Court concurred. 

“® CRANDALL, TREATIES, THEIR MAKING AND ENFORCEMENT, 2 ed., c. IX. 

43 Field v. Clark, 143 U. S., 649 (1892). 

“ 5 Moore, Dicest Int. LAw, 215. 

4 CRANDALL, op. cit., 103, 104. 
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the final protocol of September 7, 1901, to which the United 
States was a party, was not submitted to the Senate.“ This 
protocol provided, among other things, for the payment of an 
indemnity to the eleven powers, of which the United States 
was one.*’ 

The final conclusion of a treaty between the United States 
and a foreign power requires, of course, the advice and consent 
of the Senate; but while the President may, and on various 
occasions has,** requested the advice of the Senate before the 
conclusion of his negotiations, he is under no obligation to do 
so. Negotiations with foreign governments are carried on 
exclusively by the executive, and the advice and consent of 
the Senate need not be asked, as indeed they are ordinarily 
not asked, until the negotiations of the executive are concluded 
and the proposed treaty resulting therefrom is laid before the 
Senate. 

On February 15, 1816, the Senate Committee on Foreign 
Relations reported unfavorably a resolution recommending to 
the President that he further pursue negotiations for an addi- 
tional treaty with Great Britain, using language, which, in view 
of the constitutional functions of the Senate, is of great 
importance: . 


“The President is the constitutional representative of the United 
States with regard to foreign nations. He manages our concerns 
with foreign nations and must necessarily be most competent to 
determine when, how, and upon what subjects negotiation may be 
urged with the greatest prospect of success. For his conduct he 
is responsible to the Constitution. The committee consider this 
responsibility the surest pledge for the faithful discharge of his 
duty. They think the interference of the Senate in the direction of 





46 CRANDALL, Op. cit., 104. 

47 For the text see FoREIGN RELATIONS OF THE UNITED STATES, 1901, 
Appendix, Affairs in China, 306-318. This is in my opinion the most extreme 
instance in our history of an executive agreement with a foreign power. I 
have always wondered whether the situation created by the assassination of 
Mr. McKinley did not have some relation to the fact that the protocol was 
not submitted to the Senate. Mr. McKinley was shot on September 6, and 
died on September 14, 1901. 

48 FINLEY AND SANDERSON, THE AMERICAN EXECUTIVE AND EXECUTIVE 
METHODS, 280-282. 
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foreign negotiations calculated to diminish that responsibility and 
thereby to impair the best security for the national safety.” 4 


In the debate in the Senate in 1906 regarding the participa- 
tion of the United States at the Algeciras conference concerning 
Morocco, it does not appear that the report of the Committee 
on Foreign Relations made in 1816 was alluded to, but views 
somewhat similar to those of that report were expressed by 
Mr. Spooner and Mr. Lodge. 

While negotiations by the President with the heads or 
representatives of foreign powers have been usually conducted 
by his agents, who ordinarily, in the case of a treaty, sign the 
same in the first instance, pursuant to powers given for that 
purpose, the negotiations on behalf of the United States are, 
in legal contemplation, those of the President,*! who may, if he 
sees fit, conduct them personally, and who may, if he sees fit, 
sign the resulting agreement. Thus the agreement for the 
lease by the United States of certain lands for coaling and 
naval stations in Cuba (which was not submitted to the Senate), 
was signed by the President of Cuba, and by Theodore Roosevelt 
as President of the United States on February 23, 1903.” 

Instances of personal negotiation and signature of treaties by 
foreign sovereigns are not unknown.” 

The language of the Constitution referring to the President 
as Commander-in-Chief is as follows: 


“The President shall be Commander-in-Chief of the Army and 
Navy of the United States, and of the Militia of the several States, 
when called into the actual Service of the United States.” ™ 


The questions here involved do not require any attempt at 
a comprehensive statement of the powers of the President as 
Commander-in-Chief.* It is sufficient to point out that they 





49 8 REPORTS OF THE COMMITTEE ON FOREIGN RELATIONS, 24, 25 (1901). 

50 Speech of Senator Spooner, Jan. 23, 1906, Conc. REcoRD, soth Cong., 
ist Sess., vol. 40, pt. 2, 1418, 1419. Speech of Senator Lodge, Jan. 24, 1906, 
ibid., 1470. 

51 CRANDALL, op. cit., 93 and notes. 

5 y MALLoy, TREATIES, 358, 359; CRANDALL, op. cit., 93. 

53 CRANDALL, Op. cit., 1. 

4 U. S. Constitution, Article II, Section 2. 

% A full discussion of the subject may be found in BERDAHL, WAR PoWERS 
OF THE EXECUTIVE IN THE UNITED STATES, see particularly Chapters VII-IX incl. 
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undoubtedly include the right to be present with, and to take 
command in person of, the forces of the United States. 

This was the view taken by President Washington at the 
time of the Pennsylvania insurrection in 1794, when he assumed 
active command of the militia of four states, which were called 
into. the actual service of the United States. 


“As commander-in-chief of the militia when called into the actual 
service of the United States, I have visited the places of general 
rendezvous to obtain more exact information and to direct a plan 
for ulterior movements.” *” 


President Lincoln’s views on his powers as Commander-in- 
Chief were expressed both before and after the issuance of the 
Emancipation Proclamation. 


‘“‘Now, then, tell me, if you please, what possible result of good 
would follow the issuing of such a proclamation as you desire? 
Understand, I raise no objections against it on legal or constitu- 
tional grounds; for, as commander-in-chief of the army and navy, 
in time of war I suppose I have a right to take any measures which 
may best subdue the enemy.” * 

“You dislike the Emancipation Proclamation, and perhaps would 
have it retracted. You say it is unconstitutional. I think differ- 
ently. I think the Constitution invests its commander-in-chief with 
the law of war in time of war.” *° 


President Grant in his message to the House of Representa- 
tives of May 3, 1876, supra, used the following language: 


“His (the President’s) civil powers are no more limited or capable 
of limitation as to the place where they shall be exercised than are 
those which he might be required to discharge in his capacity of 
Commander-in-Chief of the Army and Navy, which latter powers, 
it is evident, he might be called upon to exercise possibly even 
without the limits of the United States.” ® 





5 See BERDAHL, op. cit., 118 et seg. and the authorities there cited. 

57 Washington, ‘‘ Address to Congress,” Nov. 19, 1794. 1 RICHARDSON, op. 
cit., 164-165. 

588 Lincoln, “Reply to a Committee from the Religious Denominations of 
Chicago, asking the President to issue a Proclamation of Emancipation,” 
Sept. 13, 1862. 6 Writincs oF ABRAHAM LINCOLN, ed. by A. B. Lapsley, 138. 

59 Lincoln, Letter to James C. Conkling, Aug. 26, 1863, ibid., VI, p. 392. 

60 Conc. RECORD, 1st Sess. 44th Cong. Vol. 4, pt. 3, 2999. 
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The functions of the President as Commander-in-Chief are 
not limited to times of war, but the status of war, of course, 
enormously increases his responsibilities as such. 

That the acts of President McKinley in his government of 
the Philippines were acts as Commander-in-Chief, was recognized 
by Congress.” 

The functions of the President which from the argument of 
convenience would appear most naturally to require his presence 
at or near the seat of Government, are those which he exercises 
in the approval or veto of bills (and resolutions) passed by 
Congress. 

The constitutional provisions on this subject are set forth 
below.® 

The functions of the President, in respect of a bill (including 
resolutions in the term) commence upon its presentation to 
him, which occurs usually within a day or two or at most a 
few days, after its passage by both Houses of Congress, but 
within no definitely fixed interval of time thereafter prescribed 
either by enactment or by custom. 





6 Tart, op. cit., 98, 99. See generally BERDAHL, op. cit., for a complete 
discussion of this point. 

® Act of July 1, 1902, 32 Stat AT L., 692. 

88 “Every Bill which shall have passed the House of Representatives and 
the Senate, shall, before it becomes a Law, be presented to the President of 
the United States; If he approve he shall sign it, but if not he shall return it, 
with his Objections to that House in which it shall have originated, who shall 
enter the Objections at large on their Journal, and proceed to reconsider it. 
If after such Reconsideration two-thirds of that House shall agree to pass the 
Bill, it shall be sent, together with the Objections, to the other House, by which 
it shall likewise be reconsidered, and if approved by two-thirds of that House, 
it shall become a Law. But in all such Cases the Votes of both Houses shall 
be determined by Yeas and Nays, and the Names of the Persons voting for 
and against the Bill shall be entered on the Journal of each House respectively. 
If any Bill shall not be returned by the President within ten Days (Sundays 
excepted) after it shall have been presented to him, the Same shall be a Law, 
in like Manner as if he had signed it, unless the Congress by their Adjourn- 
ment prevent its Return, in which Case it shall not be a Law. 

‘Every Order, Resolution or Vote to which the Concurrence of the Senate 
and House of Representatives may be necessary (except on a question of 
Adjournment) shall be presented to the President of the United States; and 
before the Same shall take Effect, shall be approved by him, or being dis- 
approved by him, shall be re-passed by two-thirds of the Senate and House 
of Representatives, according to the Rules and Limitations prescribed in the 
Case of a Bill.” Uwntrep States Constitution, Article I, Section 7. 
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The first Congress of the United States met on March 4, 
1789, although a quorum of neither the Senate nor the House 
of Representatives was present on that day. The first bill 
passed by the House of Representatives was passed on April 27, 
three days, it may be observed, before President Washington 
was first inaugurated. This was a bill to regulate the time and 
manner of administering oaths, and subsequently became the 
first statute to take effect under the Constitution. On May sth 
this bill was passed by the Senate with amendments, and on 
May 6th these amendments were agreed to by the House of 
Representatives with a further amendment. On May 7th the 
last mentioned amendment was agreed to by the Senate, thus 
passing the bill, for a complete agreement had been reached 
between the two Houses. On May 22 the bill was presented 
to the President, who approved it on June 1st.™ 

Subsequently in the same session joint rules were adopted by 
the House of Representatives on July 27® and by the Senate 
on August 6, the language of these rules being as follows: 


“After a bill shall have passed both Houses, it shall be duly 
enrolled on parchment, by the Clerk of the House of Representa- 
tives, or the Secretary of the Senate, as the bill may have originated 
in the one or the other House, before it shall be presented to the 
President of the United States. 

“When bills are enrolled, they shall be examined by a joint 
committee of one from the Senate, and two from the House of 
Representatives, appointed as a standing committee for that pur- 
pose, who shall carefully compare the enrolled with the engrossed 
bills, as passed in the two Houses, and, correcting any errors that 
may be discovered in the enrolled bills, make their report forthwith 
to the respective Houses. 

“After examination and report, each bill shall be signed in the 
respective Houses, first by the Speaker of the House of Repre- 
sentatives, and then by the President of the Senate. 

“After a bill shall have thus been signed in each House, it shall 
be presented, by the said committee, to the President of the United 
States for his approbation; it being first endorsed on the back of 





6 y ANNALS OF CONGRESS, 15, 25, 31, 32, 33, 39, 9S, 207, 271. 1 STAT. ATL., 
29; 94: 

6% y ANNALS OF CONGRESS, 671, 672. 

% Jbid., I, 57, 58. 
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the roll, certifying in which House the same originated; which 
endorsement shall be signed by the Secretary or Clerk, as the case 
may be, of the House in which the same did originate, and shall 
be entered on the journal of each House. The said committee 
shall report the day of presentation to the President, which time 
shall also be carefully entered on the Journal of each House. 

‘All orders, resolutions and votes, which are to be presented to 
the President of the United States for his approbation, shall also, in 
the same manner, be previously enrolled, examined, and signed, and 
shall be presented in the same manner, and by the same committee, 
as provided in case of bills.” 


These rules in substance continued to be in force, being 
adopted by each successive Congress, until 1876, when the 
dispute over the Hayes-Tilden election in that year prevented 
the adoption by the two Houses of any joint rules whatever. 
The practice established by them, however, has been con- 
tinued; and in effect the general rules were re-adopted by a 
concurrent resolution of the two Houses of Congress, dated 
November 1, 1893, which provided for the printing instead of 
the engrossing of bills, but otherwise continued the practice in 
force. 


“RESOLVED, That when such bill or joint resolution shall have 
passed both Houses, it shall be printed on parchment, which print 
shall be in lieu of what is now known as, and shall be called, the 
enrolled bill, or joint resolution, as the case may be, and shall be 
dealt with in the same manner in which enrolled bills and joint 
resolutions are now dealt with.” * 


This concurrent resolution received statutory approval by the 
act of March 2, 1895.%8 

Thus the “enrolled bill” is printed after the ‘‘bill’’ has passed 
both Houses and it is this “enrolled bill” which is presented 
to the President. : 

And it is the time at which the bill is presented to the 
President from which are dated the constitutional limitations, 





87 Extract from Conc. REcorD, 53d Cong., rst Sess. vol. 25, pt. 3, 3039. 

68 28 Stat. aT L., 769. 

6° For a fuller account of the practice, see 4 Hinps, PRECEDENTS OF THE 
House OF REPRESENTATIVES, §§ 3429-3440. 
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and this time of presentation, while subsequent to the time of 
the passage of the bill, is not subsequent thereto by any 
definite, necessary or prescribed _ period. 

Upon the presentation of a bill to the President, three courses 
are open to him. He may approve the bill and sign it; he 
may return it, with his objections, to the House of Congress in 
which it originated; or he may neither approve nor return 
“within Ten days (Sunday excepted) after it shall have been 
presented to him.” — 

This period of ten week-days, or in other words, of either 
eleven or twelve calendar days, thus becomes a time limit for 
either approval or return, for after its expiration, approval is 
unnecessary and return impossible. 

The end of a session of Congress presents special difficulties 
hereafter considered, but when the session of Congress con- 
tinues after the passage of the bill and after its presentation 
to the President, it could in no case make any difference whether 
the President was at the seat of Government or elsewhere, 
except when he desired to return, that is, to veto the bill; for 
the interval required between the time of passage and of 
presentation is not material; and if, within the eleven or 
twelve calendar days after presentation, the President neither 
approved and signed the bill nor wished to return it, it would 
be a law, regardless of whether he had received it at the White 
House or at the Capitol or elsewhere. 

It may be assumed that the “return” of the bill, as used in 
the Constitution, means not merely the sending of the bill 
back to the Senate or to the House of Representatives by the 
President, but also the completed result of that sending, that 
is, the delivery of the bill to the House in which it originated. 
In passing, it may be said that the point has never been 
adjudged and that an argument of some force might be made 
to the contrary.” 

However, the delivery of the bill to the Senate or to the 
House of Representatives may doubtless be a delivery to its 
officer, during a recess in a session or after adjournment for 
the day. 





70 See 1 WaTSON, THE CONSTITUTION, 364, 365. 
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For example, suppose a bill be presented to the President 
on Saturday, February first. The “ten days (Sundays 
excepted)” would, by well settled rules, exclude the day of 
presentation and would also exclude Sunday, February second 
and Sunday, February ninth, so that the last day for a veto 
(or for approval and signing) would be Thursday, February 
thirteenth. The whole of the day would be available to the 
President and clearly a delivery of the bill by midnight of that 
day to the proper officer would be good. This was impliedly 
adjudged in La Abra Co. v. United States,"' which expressly 
held that a Presidential approval on December 28 of a bill 
presented to him on December 20 was valid, though both 
Houses of Congress were in recess from December 22 until the 
following January 4.” 

Under modern conditions of travel, a messenger could as 
readily and perhaps more surely reach Washington in eleven 
days from a point in Central Europe, than from Boston in the 
winter in 1800; and in such case no physical difficulties would 
exist which would prevent the President, while in Europe, from 
approving or vetoing bills within the constitutional period, 
during the continuance of a session of Congress.” 

Special circumstances exist, however, at and near the closing 
of a session of Congress. In the odd numbered years, the 
so-called short session ends by operation of law on March 4 
by reason of the fact that the terms of all members of the 
House of Representatives expire on that day. 





1 175 U. S. 423 (1899). 

”® The opinion of Attorney-General, W. H. H. Miller, dated December 28, 
1892, 20 Opinions of the Atty.-Genl., 503, was occasioned by the same recess 
of Congress considered by the court in the La Abra case, supra. The opinion 
is quite uncertain and hesitating in tone and concludes as follows: 

“Upon the whole I advise that bills coming to you during the recess of 
Congress, or within ten days prior thereto be signed or vetoed as they meet 
your approval or disapproval, the bill, in case of veto, being returned when 
Congress reconvenes, and allow any questions as to their validity to be settled 
in court.” 

This conclusion, in its failure to recognize that the veto and the return of 
a bill by the President are not two different things, but simply the, popular 
and the constitutional names for the same thing, is so extraordinary as to 
require no comment. 

7% The Royal assent to bills passed by Parliament may be and sometimes 
is given outside of British territory. May, PARLIAMENTARY PRACTICE, 12 ed., 


396. 
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The veto power of the President during eleven “ days ending 
with the last day of a session of Congress is greater than at 
any other period, for it is absolute so far as that session of 
Congress is concerned. The President may prevent the taking 
effect as law of any bill presented to him during the period 
mentioned, simply by failing to approve and sign it; for 
by the express provision of the Constitution, the adjourn- 
ment of Congress, by cutting short the time within which the 
President may return the bill with his objections, is said to 
prevent its return, and in such case the bill does not become 
a law; Congress has no opportunity ever of attempting to 
pass the bill over the President’s veto, for there has been no 
veto in the strict sense, but what is popularly called a pocket 
veto. 

On the other hand, it has been very generally thought that 
the President has no power after the adjournment of Congress 
to approve and sign a bill and thus make it a law. This is the 
view of Mr, Taft.” 

It seems to me that this view is erroneous. On March 12, 
1863, eight days after the adjournment of the short session of 
Congress, President Lincoln signed the act known as the ‘‘ Aban- 
doned and Captured Property Act.” At the first session of 
the next Congress, the committee on the Judiciary in the 
House of Representatives in a unanimous report expressed the 
opinion that the act of March 12, 1863, “is not in force.” ” 
At the same session in Congress, however, was passed a 
statute ’® which referred to the ‘Abandoned and Captured 
Property Act,” adding to its provisions and enacting new 
legislation.” 





7% In some years the period is twelve days. 

% Tart, op. cit., 24. 

% x2 Stat. aT L., 820. 

7 H. R., No. 108, First Sess. 38th Cong. 

78 Act of July 2, 1864, 13 Stat. aT L., 375. 

79 Mr. Taft says, op. cit., 24, that “a new bill of substantially the same 
purport” as the act of March 12, 1863, “‘passed both Houses and was signed 
by the President”; presumably the reference is to the act of July 2, 1864. 
A comparison of the two statutes shows that the act of 1864 ($1) added to 
the provisions of § 2 of the act of 1863, extended (§ 3) the provisions of §1 of 
the act of 1863, amended (§ 3) §6 of the Act of 1863, repealed (§ 6) §4 of 
the act of 1863, and otherwise recognized (§ 7) the act of 1863. 
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Furthermore, the act of March 12, 1863,°° gave jurisdiction 
to the Court of Claims in certain cases thereunder, and in an 
application for a mandamus to allow an appeal in one of such 
cases, the Supreme Court, while not mentioning the question 
of constitutionality, did mention that the statute of 1863 was 
passed by Congress on March 3, and was signed by the Presi- 
dent nine days later on March 12.** The opinion was written 
when the Chief Justice of the Court was Salmon P. Chase, who 
had been Secretary of the Treasury under President Lincoln at 
the time of the approval of the act. 

Indeed, in an opinion written by Chief Justice Chase in 1865 
regarding certain property claimed as maritime prize, the Court 
decided against the contention of the government that the 
property was prize, and against the contention of the claimant 
that it should be turned over to her, and directed that the 
proceeds should be paid into the Treasury of the United 
States in order that the claimant might bring suit under the 
act of 1863.” 

It is true that until 1920 the instance of the act of 1863 
was the only instance where a President, after the adjournment 
of Congress for that session, has signed a bill presented to 
him during the session at which it was passed. But power 
granted by the Constitution is not lost by failure to use it. 

The constitutional provisions divide bills presented to the 
President into two general classes, the first class being those 
that are approved and signed by him, the second class being 
those that are not so approved and signed. 

When a bill is presented to the President, the possibility exists 





80 For a somewhat elaborate history of this statute of 1863 and of the pro- 
ceedings thereunder, see 18 Ct. of Cl. Rep. 700 et seg. (1883) and 29 Ct. of Cl. 
Rep. 523 ef seg. (1894). 

81 Ex parte Zellner, g Wall. (U. S.), 244, 245 (1869). 

8 Mrs. Alexander’s Cotton, 2 Wall. (U. S.), 404-423 (1864). 

88 The second session of the 66th Congress ended by adjournment on June 5, 
1920. Eight bills passed by Congress and presented to President Wilson during the 
session were signed by him after its adjournment, one on June 10, 1920, and seven on 
June 14, 1920. These are chapters 285-292 inclusive of the laws of that year and are 
printed in 41 Stat. at L. 1063-1079, 1522; see 32 Opinions of the Atty. Genl. 225. 
For an elaborate discussion of the subject see an article in 30 YALE L. J. 1 (November, 
1920) by Professor Lindsay Rogers, “‘ The Power of the President to Sign Bills after 
Congress has Adjourned. 








VISIT OF PRESIDENT WILSON TO PARIS 75 


that it will become a bill of either class. It can become a bill 
of the first class only by the affirmative act of the President, 
his approval evidenced by his signature. In the absence of 
this affirmative act, the bill automatically falls into the second 
class of those not approved and signed by the President, and 
this occurs either when the President performs the affirmative 
act of returning the bill with his objections, or by the lapse of 
the time prescribed in the Constitution. 

The provision that a bill not returned by the President within 
the constitutional period shall become a law if Congress has 
not adjourned, and shall not become a law if Congress has 
adjourned relates solely to the second general class of bills, 
that is, bills which the President has not signed and approved, 
for it is only such bills that can be returned, whether Congress 
is in session or not. This is obviously the case, because while 
the language of the Constitution is general in speaking of ‘“‘any 
bill not returned by the President,” the generality of the expres- 
sion is not literally intended, for in a literal sense a bill which 
the President signs and approves is a bill which is not returned, 
but which on the contrary is deposited with the Secretary of 
State as a law. 

In addition to the cases above cited on the Act of March 12, 
1863, various other decisions tend to support the views which 
I have expressed.™ 

As pointed out, however, the practice has been for the Presi- 
dent not to sign, after the adjournment of a session of Congress, 
any bills presented to him during that session. In accordance 
with this practice, in recent years the President has usually 
gone to the Capitol, on the last day of the session of Congress, 
in order that he may there have presented to him and may 
sign any bills passed late in the session, which he approves. © 

Under this practice any distance whatever by which the 
President is distant from the Capitol, limits the power of the 
President to approve, during a session of Congress, bills passed 
during the last portion of the session. For example, if the 
President were at New York, no bills passed by Congress 





8 Seven Hickory v. Ellery, 103 U. S. 423 (1880); The People v. Bowen, 
21 N. Y. 517 (1860); State, ex rel. Belden, Atty. Gen. v. Fagan, 22 La. Ann. 
545 (1870); Solomon v. Commissioners of Carterville, 41 Ga. 157 (1870). 
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within a few hours before adjournment could be presented 
to or signed by the President during that session, and the 
same would be true of a correspondingly greater period of 
time if the President’s duties required him to be at Chicago 
or on the Pacific Coast. Such results are indeed in 
themselves a strong argument in favor of the view that the 
President may approve and sign bills after the adjournment of 
the Congress which passed them, whether presented to him 
during the continuance of the session or not; for as has been 
seen, it has been contemplated from the earliest days of the 
Republic that the President’s duties might not only permit, 
but imperatively require, that he should be absent from the 
seat of government. 

In any event it is necessary to make one broad qualification 
of the general statement frequently made that the President 
does not sign bills passed by Congress after the adjournment 
of the session at which the bills were passed. This qualification 
results from the highly important fact to which allusion has 
been made, that the period from which the constitutional 
limitations date is the presentation of the bill to the President 
and not its passage. It has been the practice that bills passed 
by both Houses of Congress at a particular session, and not 
presented to the President during that session, may be presented 
to him at a subsequent session of Congress, and that upon their 
approval by the President at such subsequent session the bills 
become law. 

This practice has been followed in cases where the bill had 
been enrolled and signed by the presiding officers of the two 
Houses at the earlier session and also in cases where the bill, 
though passed, had not been enrolled.® 

It is thus evident, as a practical matter, that under any 
view, if the President were absent from the seat of government 
at the close of a short session of Congress, for example, so that 
bills passed by that session of Congress could not during its 
continuance be presented to him, an extra session of Congress 
called‘ to sit immediately thereafter could continue in session 
for a sufficiently long period to permit the presentation to the 
President for his approval, or his veto, of the bills passed at the 





8 4 HINDS, PRECEDENTS OF THE HOUSE OF REPRESENTATIVES, §§ 3486-3488. 
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previous session. Accordingly bills presented to the President 
at a distance from the Capitol during or even subsequent to the 
closing days of a session might be approved and signed by him 
or fail for lack of such approval, precisely as if he were at the 
seat of government. | 

Thus it appears that the functions of the President under 
the Constitution require the exercise of executive discretion; 
that the executive powers may be and have always been deemed 
to be exercisable away from the seat of government, and that 
their exercise is not inconsistent with the absence of the Presi- 
dent in a foreign jurisdiction; that the functions of the President 
as the organ of intercourse with other nations generally and 
particularly in the negotiation of executive agreements and of 
treaties, are not subject to Congressional control or limitation, 
and are exercisable by him either personally or, at his discre- 
tion, by such agents as he may select; that his functions as 
Commander-in-Chief not only permit, but may indeed require, 
his absence from the seat of government and, in his discretion, 
his presence with the forces of the United States whether taking 
personal command of them or not, and whether those forces 
are within or without the United States; and that his functions 
in connection with legislation, whether deemed to be executive 
or legislative, may well be performed away from the seat of 
Government where Congress sits. 

The Peace Conference of 1919 was of necessity required to 
meet in Europe. Under the circumstances stated the United 
States was at war and had some millions of its troops in Europe 
and a large part of its Navy in European waters; and the war 
could in no sense be considered as ended until, at the earliest, 
the signature of a Treaty of Peace. 

Under these circumstances, and taking into view the functions 
of the President under the Constitution of the United States 
which have been mentioned, there can be no doubt that the 
question whether the President should or should not attend such 
a Peace Conference, some of the contemplated results of which 
were to bring the war to a close, and to permit the repatriation 
of two million American troops abroad, was a question to be 
determined under the Constitution exclusively by the discretion 
of the President himself. 
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As in the exercise of that discretion President Wilson deter- 
mined that in the interests of the United States, his presence 
‘ at the Peace Conference, as the Executive and Commander-in- 
Chief of the forces of the United States, was advisable, such 
presence was clearly within his functions, powers and duties 
under the Constitution of the United States. 

The conclusions reached render unnecessary any more than 
brief reference to the suggestions at one time made that the 
powers and duties of the President or some of them might devolve 
upon the Vice President during the presence of the former in 
Europe. 

The relevant provision of the Constitution regarding the Vice 
President is found in Article II, Section 1. 

Under the Constitution, the functions of the President are 
single and indivisible in the sense that they are all to be per- 
formed by one Executive. As has been shown, the performance 
of these functions by the President is within his discretion, as 
to time, manner, method and place; and if he deems it advisable 
that certain of these functions should be performed in a par- 
ticular place, necessarily the other functions with which he is 
clothed are to be performed in that place, according to the 
circumstances of the case, as the convenience and the discretion 
of the executive may require. 

As it appears that the presence of the President at the Peace 
Conference in Paris was in performance and in discharge of his 
powers and duties under the Constitution of the United States, 
it obviously and necessarily follows that such performance and 
discharge by the President of these duties could not at the 
same time constitute an “inability” of the President ‘to 
discharge the Powers and Duties of the said Office.” * 


David Hunter Miller. 


New York City. 





86 Supra, note 6. 
87 See the proposal- of Hamilton in 5 Extior’s DEBATES, 587, cited in 
BERDAHL, Op. cit., 239. 
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The Law School has sustained the loss of one of its closest and 
most valued friends. ALBERT MARTIN KALEs, Harvard A.B. 1896, 
LL.B. 1900, died July 27 of typhoid fever. He was born March 11, 
1875, attended St. Paul’s School, took high rank in the Law School 
and had been practising in Chicago almost continuously since his 
graduation. He was for a number of years Assistant Professor and 
Professor of Law at Northwestern University, was Professor of Law 
at Harvard for one year in 1916-1917, and at the time of his death 
was Professorial Lecturer on Future Interests at the University of 
Chicago. In 1905 he published ‘Future Interests in Illinois,” of 
which a much enlarged second edition entitled “Estates and Future 
Interests” appeared in 1920. While he is best known for his work 
in this field, his magazine articles and case books covered other legal 
subjects, and he wrote a short valuable book on Government. As 
a writer on the complicated branch of the law in which his greatest 
interest lay, he had no equal in the country, and his position at the 
Illinois bar was of the highest. Indefatigable, learned, charming, 
honest, vigorous and courageous, he does not need his able writings 
to preserve his happy memory. 





Common LAW RULES OF EVIDENCE IN PROCEEDINGS BEFORE 
ADMINISTRATIVE TRIBUNALS.' — The elimination of the jury from 





1 This note is largely based on Frank A. Ross, “The Applicability of 
Common Law Rules of Evidence and Proof in Proceedings before Workmen’s 
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many judicial proceedings calls for a readjustment in the law of 
evidence to meet the modern exigencies of justice. A pressure for 
less technical methods of proof is especially felt in proceedings 
before administrative tribunals. Coming in response to an urgent 
need for a more speedy and efficient administration of justice, 
composed of members whose opinions are tempered by the constant 
stream of cases which come before them, these tribunals may with 
safety be entrusted with wider discretion as to the mechanics of 
the hearing. Their action should be governed, not by rules, but by 
a standard of reasonableness, and the admission of any relevant 
evidence of sufficiently probative value, not particularly untrust- 
worthy should be upheld. 

While this is the attitude of the courts in reviewing proceedings 
before certain administrative tribunals,’ it has not been taken with 
reference to hearings before Workmen’s Compensation Commissions, 
a most important group of cases especially requiring the greatest 
possible freedom from technicality. The Compensation Acts were 
passed to afford workmen a more simple and summary method of 
enforcing their claims.‘ The theory of this legislation is that com- 
pensation for injuries arising out of employment is a part of the 
expense of industry, ultimately to be borne by society. The widest 
range should be given the workman to prove an injury incurred in 
the course of his employment. Yet the appellate courts have 
tenaciously adhered to common law rules both as to the quantum 
and mode of proof, and have constricted the most liberalizing 
statutory provisions. 

It is often difficult to prove accidents which result in the death 
of workmen. In such cases less direct testimony should be required 
and greater reliance placed on circumstantial evidence. Athough 
this is the attitude taken by Workmen’s Compensation Commissions, 
courts frequently reverse awards on appeal because they are un- 
supported by sufficient evidence. The courts purport to apply a 
test which permits findings based on circumstantial evidence but 





Compensation Commissions,” from a series of as yet unpublished Studies in 
Administrative Law. MS. copies in the Library of the Harvard Law School. 

2 Professor James B. Thayer, in his PRELIMINARY TREATISE ON EVIDENCE, 
has carefully traced the development of the law of Evidence and demonstrated 
its intimate relation to the jury. See also James B. Thayer, “The Jury and 
its Development,” 5 Harv. L. REv. 357, 387. He has laid down two funda- 
mental precepts: (1) all irrelevant evidence must be excluded; (2) all evidence 
that is logically probative is admissible, unless excluded by some rule or prin- 
ciple of law. These rules of exclusion developed because of a distrust of the 
jury and were the means of judicial oversight and control over its action. 
There being no jury in administrative proceedings, the reason for the applica- 
tion of these rules is weakened, and all relevant evidence should be admissible. 
The problem of controlling the operation of a body of experts is fundamentally 
different from that of controlling a jury. Far less restraint should be placed 
on administrative action and much more respect accorded to it. 

8 License Commissions are a common example. U. S. ex rel. Roop ». 
cee ican 9 Dist. of C. 99 (1890); Hopson’s Appeal, 65 Conn. 140, 31 Atl. 
531 (1894). 

4 See Zechariah Chafee, Jr., “The Progress of the Law, 1919-1921, Evi- 
dence,” 35 Harv. L. REV. 302, 305. 
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not those based merely on guesswork.’ The difficulty in applying 
this test is indicated by the many reversals of the findings of com- 
missions made presumably in an honest effort to follow it.6 The 
readiness of appellate courts to reverse such findings is open to 
serious criticism. The findings of an administrative body created 
by the legislature to deal with a subject matter which the courts 
have proved unable to handle efficiently, should not be disturbed 
save with the greatest reluctance and only where such findings can 
be said to be arbitrary or capricious. 

In several states an effort has been made to lighten the claimant’s 
burden of proof by the creation of new presumptions.’ The appli- 
cation of these presumptions has proved confusing and unsuccessful.® 
This seems inevitable where the presumptions, as here, have no 





s ao Ry. Terminal Co. »v. Industrial Board, 279 Ill. 352, 110 N. E. 651 
1917). 

6 See cases cited in Frank A. Ross, supra, MS. 7-13. See also P. T. Sher 
man, ‘‘Evidence and Proof under Workmen’s Compensation Laws,” 68 U. or 
Pa. L. Rev. 279. The attitude of appellate courts is illustrated in the leading 
case of Reck »v. Whittlesberger, 181 Mich. 463, 148 N. W. 247 (1914). 

7 Maryland, Montana, New York, and Oklahoma have such statutes. The 
provisions in the New York statute are typical. Consoz. Laws, 67, § 21 pro- 
vides that, “‘In any proceeding for the enforcement of a claim for compensation 
under this chapter, it shall be presumed in the absence of substantial evidence 
to the contrary 

1. That the claim comes within the provisions of this chapter; 

2. That sufficient notice thereof was given; 

3. That the injury was not occasioned by the willful intention of the injured 
employee to bring about the injury or death of himself or of another; 

4. That the injury did not result solely from the intoxication of the injured 
employee while on duty.” 

See 69 U. or Pa. L. REV. 279. 

8 These presumptions have operated to shift the burden of going forward 
with the evidence on issues as to the accidental nature of the injury and as 
to its having arisen in the course of employment. Matter of Fogarty ». 
National Biscuit Co., 221 N. Y. 20, 116 N. E. 346 (1917); Fleming v. Robert 
Gair Co., 176 N. Y. App. Div. 23, 162 N. Y. Supp. 298 (1916). The plaintiff, 
however, still retains the risk of non-persuasion. Collins v. Brooklyn Union 
Gas. Co. 171 N. Y. App. Div. 381, 156 N. Y. Supp. 957 (1916). White v. 
Am. Soc. for Prevention of Cruelty to Animals, 191 N. Y. App. Div. 6, 180 
N. Y. Supp. 867 (1920). Where the evidence is in conflict the cases furnish 
no clear test as to what is necessary for the plaintiff to sustain the burden of proof. 
Collins v. Brooklyn Union Gas Co., supra; Sullivan v. Industrial Engineering Co., 
173 N. Y. App. Div. 65, 158 N. Y. Supp. 970 (1916); Fleming »v. Gair Co., supra; Tu- 
cillov. Ward Baking Co., 180 N. Y. App. Div. 302, 167 N. Y. Supp. 666 (1917); 
Folts v. Robertson, 188 N. Y. App. Div. 359, 177 N. Y. Supp. 34 (1919); 
McHale v. Sheffield Farms Co., 193 N. Y. App. Div. 541, 184 N. Y. Supp. 
576 (1920); Jack v. Morrow Mfg. Co., 194 N. Y. App. Div. 565, 185 N. Y. 
Supp. 588 (1921). The first presumption, note 7 supra, does not apply to the 
question whether the plaintiff was an independent contractor. Kackel ». 
Serviss, 180 N. Y. App. Div. 54, 167 N. Y. Supp. 348 (1917). Nor does 
it apply on the issue of the degree and duration of the disability; nor to the 
question of the dependency of the claimants upon the deceased. Modra 2. 
Little, 223 N. Y. 452, 119 N. E. 853 (1918); Kanzar v. Acorn Mfg. Co., 219 
N. Y. 326, 114 N. E. 398 (1916); Pifumer v. Rheinstein & Haas, 187 N. Y. 
App. Div. 821, 175 N. Y. Supp. 848 (1919); Drummond 2. Isbell-Porter Co., 
188 N. Y. App. Div. 374, 177 N. Y. Supp. 525 (1919); Profeta v. Retsof 
Mining Co., 188 N. Y. App. Div. 383, 177 N.Y. Supp. 60 (1919). See P. T. 
Sherman, supra, note 5. 
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logical basis.* It should be unnecessary to resort to such artificial 
means of aiding the workman’s case. A reduction in the quantum 
of proof, a wider discretion entrusted to the commission, and a more 
respectful attitude toward its findings would be more desirable. 
Similarly, the unfortunate failure of the courts to appreciate the 
nature,and purpose of proceedings before commissions, has led to 
the undermining of liberal provisions in statutes expressly freeing 
the commissions from statutory and common law rules of evidence.!® 
Thus, a leading case " held that hearsay testimony admissible under 
such a statute should not be considered, and could not support an 
award without the corroboration of other competent evidence.” Al- 
though this case has been generally followed,” the New York Court 
of Appeals itself has given some indication of a growing dissatis- 
faction with the rule therein enunciated. Thus, corroboration by the 
surrounding circumstances inferentially pointing to an accidental in- 
jury has been held sufficient to sustain an award largely based on 
hearsay evidence. An admission by the employer embodied in a 
report of the accident made by his clerk on hearsay information has 
been given the same effect. Qualifications complicate, but do not 
efface the narrow rule established by the Carrol case.. A more explicit 
statute is necessary empowering the commission to make its own 





® For an excellent analysis of the nature and effect of presumptions see 
Zechariah Chafee, Jr., supra, note 3, at 310, et seg. It should be remembered 
that some statutory presumptions may. have a logical core, and their value as 
logical inferences ought to be considered. Such is the: presumption as to the 
causation of industrial diseases created by the English WorkmeEn’s Com- 
PENSATION ACT, 1906, § 8 (2). 

10 There are four types of statutes: (1) in Arizona and Alaska the statutes 
provide that the procedure shall be in accordance with the Com. Law rules of 
evidence; (2) in Cal., Conn., Ia., La., N. Y., Utah, Vt., Ohio, N. Dak., that 
the commission shall not be bound by common law or statutory rules of 
evidence; (3) in Mont., Mo., N. Y. and Pa., that the commission shall not 
be bound by technical rules of evidence; (4) in Ala., Idaho, IIll., Ind., and Va., 
that the process shall be as summary and simple as may be. These types 
cannot here be treated separately. Cases under the most liberal provisions 
are selected. 

1 Matter of Carroll v. Knickerbocker Ice Co., 218 N. Y. 435, 113 N. E. 
507 (1916), reversing 169 N. Y. App. Div. 450, 155 N. Y. Supp. 1. 

% The vice of this rule lies chiefly in the uncertainty as to how much 
corroboration is necessary. The commission’s finding has been repeatedly 
reversed by a divided court on the ground of insufficient corroboration. This 
expensive litigation of questions of evidence, which it was the purpose of the 
Compensation Act to avoid, is itself a severe condemnation of the rule in 
the Carrol case. A much greater respect is due the findings of expert commis- 
sioners, and if given, would do much to discourage appeals other than those 
based on the merits of the controversy. 

18 Matter of Belcher v. Carthage Machine Co., 224 N. Y. 326, 120 N. E. 
735 (1918); White ». Am. Soc. for Prevention of Cruelty to Animals, supra, 
note 8; Jack v. Morrow Mfg. Co., supra, note 8. 

1 Matter of Fogarty v. National Biscuit Co., supra, note 8; Folts v. Robert- 
son, supra, note 8. 

% Lindquest v. Holler, 178 N. Y. App. Div. 317, 164 N. Y. Supp. 906 
(1917); Anthus ». Rail Joint Co., 193 N. Y. App. Div. 571, 185 N. Y. Supp. 
314 (1920). Another liberalizing element has been the doctrine that evidence 
introduced without objection at the hearing cannot be objected to on appeal. 
Hernon v. Holahan, 182 N. Y. App. Div. 126, 169 N. Y. Supp. 705 (1918). 
A recent English decision has refused to follow this doctrine. See note 17, infra. 
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rules permitting hearsay and other evidence which it deems reason- 
ably probative and relevant. 

A greater liberality has characterized the attitude of the courts on 
questions of exclusion of competent and admission of incompetent 
evidence.'® But there still is a rigid adherence to common law re- 
quirements of confrontation and opportunity for cross-examination. 
This is illustrated by a recent English decision ” where an award by 
an arbitrator based on ex parte hearings was reversed in spite of the 
fact that neither party had objected to this mode of procedure. 
Some American courts have even held ex parte hearings a violation of 
due process of law.* In this imposition on administrative tribunals 
of the common law rules of evidence, we have another instance of 
the administration of justice by the courts with reference to a 
picture of the legal order formed for an institution of the past, and 
applied to the modern workings of a fundamentally different tribunal. 





DESCENT OF FOREIGN LANDS TO CHILD LEGITIMATED BY ADOP- 
TION. — The California Civil Code! enacts that if the father ac- 
knowledges a child born out of wedlock and receives it into his 
family, he adopts the child, which then is deemed legitimate from 
birth for all purposes. The question, whether a child “adopted” 
in this manner could inherit lands of the parent situate in Illinois, 
was recently answered in the affirmative by the Supreme Court of 
that state.2 The conflicting results of the few cases in which a similar 
problem has been in issue prompt an examination of the approach 
taken by this court. Conceivably, the child might have inherited 
either as a legitimated natural child, or as an adopted child. That 
there is more than a mere verbal difference between these two 
capacities with respect to descent may be seen by comparing the 
relevant statutory provisions in Illinois.’ 





1 Frankfort General Ins. Co. v. Pillsbury, 173 Cal. 56, 159 Pac. 150 (1916); 
com & Rice v. Industrial Accident Comm., 178 Cal. 466, 173 Pac. 1099 
1918). 

17 W. Ramsden & Co. v. Jacobs, [1922] 1 K. B. 640. For the facts of 
this case see RECENT CASES, infra, p. 102. It may well be that the case 
rightly holds ex parte hearings improper in view of Order XXXVI, Rule 40, 
SUPREME CouRT OF JUDICATURE RULES. But the court should not have 
reversed this award where no objection was seasonably made to the procedure 
employed by the arbitrator. 

18 Carstens v. Pillsbury, 172 Cal. 572, 158 Pac. 218 (1916); Bereda Mfg. Co. 
v. Industrial Board of Ill, 275 Ill. 514, 114 N. E. 275 (1916), followed in Ruda 
v, Industrial Board of IIl., 283 Ill. 550, 119 N. E. 579 (1918); Gauthier’s Case, 
120 Me. 73, 113 Atl. 28 (1921). 

1See § 230. ApopTION oF ILLEGITIMATE CHILD. — “ The father of an illegiti- 
mate child, by publicly acknowledging it as his own, receiving it as such, with 
the consent of his wife, if he is married, into his family, and otherwise treating 
it as if it were a legitimate child, thereby adopts it as such; and such child 
is thereupon deemed for all purposes legitimate from the time of its birth.” 

2 McNamara ef al. v. McNamara, 135 N. E. 410 (Ill., 1922). For the facts 
of this case see RECENT CASES, infra p. 104. 

§ See 1921 Caniii’s Int. Rev. Srat., c. 39, §3: “An illegitimate child, 
whose parents have inter-married, and whose father has acknowledged him or 
her as his child, shall be considered legitimate.” c. 4, § 5: ‘A child so adopted 
shall be deemed for the purpose of inheritance . . . the child of the parents 
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What are the rights of the person whose legitimacy has been 
established subsequent to birth, when he claims as heir his father’s 
lands in another state? According to the weight of American au- 
thority, his legitimate status as fixed by the proper law will be 
recognized with all the rights incident thereto under the law of the 
situs including the right to succeed to land.* Status is said to be 
determined by the law of the person’s domicil.’ This rule is applied 
without difficulty to a case of legitimation where parent and child 
have the same domicil.6 The legitimate status being double, in the 
sense that any change in the status of the child involves a correlative 
change in the status of the parent, what law will govern legitimation 
if the parties have independent domicils? It would seem that the 
domiciliary law of either party could establish the child’s legitimacy 
for certain purposes only.’ If, however, as in the principal case, the 
law of the father’s domicil purports to legitimate from birth, it may 
do so.8 To be compared with the prevailing American view are 
the decisions which follow the English case of Birtwhistle v. Vardill ° 
in denying the right of a child born out of wedlock to take land by 
descent, although he may be legitimate according to his domiciliary 
law.'° These authorities must be taken. to concede that a person 
legitimate according to the law of his domicil is legitimate every- 
where." They must be explained on the ground that the common 
law, affirmed by the so-called Statute of Merton,” requires that the 





by adoption, the same as if he had been born to them in lawful wedlock, 
except that he shall not be capable of taking property expressly limited to the 
body or bodies of the parents by adoption, nor property from the lineal or 
collateral kindred of such parents by right of representation.” For a construc- 
re the Illinois statute of adoption see Keegan »v. Geraghty, ror Ill. 26 
1881). 

4 Scott » Key, 11 La. Ann. 232 (1856); Miller v. Miller, 91 N. Y. 315 
(1883); Dayton »v. Adkisson, 45 N. J. Eq. 603, 17 Atl. 964 (1889); Bates z. 
Virolet, 33 App. Div. 436, 53 N. Y. Supp. 893 (1898). See Ross v. Ross, 129 
Mass. 243 (1880). See WHARTON, ConFLicT oF Laws, 3 ed., § 250a, at 552. 

5 See Story, Conriict oF Laws, 8 ed. §§ 51, 51a, 93. Cf. Dicey, CoNFLICT 
oF Laws, 3 ed., 505-510. 

6 As in Scott v. Key, supra. 

7 The law of the child’s domicil might fix his status as a legitimate child, 
for purposes not involving the correlative status of the parent. Upon him, 
invitum, that law cannot impose a new status to his detriment. Irving »v. 
Ford, 183 Mass. 448, 67 N. E. 366 (1903). Perhaps the parent might avail 
himself of the status so imposed to secure a benefit through the child. See 
WHARTON, op. cit., § 250a, at 556; Minor, Conriict oF Laws, § 100. 

8 Blythe v. Ayres, 96 Cal. 532, 31 Pac. 915 (1892). The case is similar to 
one where a child is legitimated from birth by the subsequent marriage of its 
parents. Cf. Munro ». Munro, 7 Cl. & Fin. 842 (1840). 

9 7 Cl. & Fin. 895 (1840). For a criticism of this case see Story, op., cit. 
$93, m to s. The case is exhaustively discussed and the authorities are re- 
viewed at length in the opinion of Mr. Chief Justice Gray, Ross v. Ross, supra, 
at 251-258. 

10 Lingen v. Lingen, 45 Ala. 410 (1871); Williams ». Kimball, 35 Fla. 40, 
16 So. 783 (1895) (overruled on another point in Adams ». Sneed, 41 Fla. 151, 
25 So. 893 (1899)); Smith v. Derr’s Administrators, 34 Pa. St. 126 (1859). 

1 See Dicky, op cit., 851. 

2 20 Hen. III, c. 9 (1235). This statute consists of an entry on the minutes 
of Parliament of the refusal of that body to accede to the request of the 
bishops, that the common law be changed to conform to the canon law in 
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heir to his father’s land not only be legitimate, but that he be born’ 
in lawful wedlock.* It seems that these latter cases do not represent 
the law of Illinois.“ However, the court avoided this question, 
deciding the case on a theory of adoption. 

It may be stated as a general rule that the relationship of adop- 
tion, established by the domiciliary law, will be recognized by the 
law of the situs in determining the heirship to land.” A qualification 
is made, however, that the relationship must not be inconsistent 
with the policy of the latter law.* Since adoption involves an alter- 
ation in the status of the person adopted, of the natural parents, 
and of the adopting parents — all of whom conceivably might have 
different domicils — it may be difficult to say what law governs.” 
The meagre authorities do not solve this problem satisfactorily," but 
the answer would seem ultimately to depend upon the principles 
governing the parallel case of legitimation. In the principal case 
all the parties were domiciled in California. Its law, therefore, fixed 
the adopted status of the child.” [Illinois then recognized the child 





permitting the legitimation of bastards by the subsequent marriage of their 
parents. 

13 See 6 Harv. L. REv. 379. 

4 In Lewis v. King, 180 Ill. 259, 54 N. E. 330 (1899), two slaves had been 
formally married, and after their emancipation had complied with a Kentucky 
statute purporting to validate slave marriages and to legitimate the offspring 
thereof. It was held that a child born during its parents’ slavery could in- 
herit lands in Illinois. There seems to have been some doubt whether the 
child was not legitimate from birth, but the case was decided on the ground 
that the child, legitimated under the law of Kentucky, could take the lands 
by descent. This seems to have been assumed in McDeed v. McDeed, 67 Ill. 
545. In 1921 Cantti’s Itz. Rev. Stat., c. 28, §1, it is provided that the 
common law and common law statutes, so far as applicable and of a general 
nature, form the rule of decision and shall be in force until repealed by the 
legislature. Legitimation by subsequent marriage is allowed by c. 17, §15, 
by subsequent marriage and acknowledgment of the child by c. 39, §3. In 
c. 39, § 2, it is enacted that a bastard shall be heir of its mother, etc. These 
statutory provisions would tend to indicate a policy inconsistent with the doc- 
trine of Birtwhistle v. Vardill, supra. As to the cumulative effect of specific 
remedial enactments, cf. Bourne v. Keane, [1919] A. C. 815. 

46 Ross v. Ross, supra; Van Matre v. Sankey, 148 Ill. 536, 36 N. E. 628 
(1893); James v. James, 35 Wash. 655, 77 Pac. 1082 (1904); Finley v. Brown, 
122 Tenn. 316, 123 S. W. 359 (1909). Contra, Brown v. Finley, 157 Ala. 424, 
47 So. 577 (1908). The view taken by the Alabama court was held not to 
violate Art. IV, §1 of the ConstITUTION oF THE UNITED StaTEs, in Hood ». 
McGehee, 237 U. S. 611 (1915). 

16 Keegan v. Geraghty, supra. If the rights of inheritance of an adopted 
child are more extensive in the state of the situs than in the state of the child’s 
domicil, it will take land according to the more extensive rights given by the 
law of the situs. Calhoun »v. Bryant, 28 S. D. 266, 133 N. W. 266 (1911). 
Contra, Boaz v. Swinney, 79 Kan. 332, 99 Pac. 621 (1909). Cf. Estate of Sunder- 
land, 60 Ia. 732, 13 N. W. 655 (1882). The status of adopted child, being 
unknown to the law of England, seemingly is not recognized there. See 
DIcEY, op. cit., 37, 501. 

17 See Minor, x eww. § ror. 

18 Cf. Foster v. Waterman, 124 Mass. 592 (1878); Woodward’s Appeal, 81 
Conn. 152, 70 Atl. 453 (1908); Van Matre v. Sankey, supra. See 22 Harv. 
L. REv. 372. 

19 In an earlier proceeding between substantially these same parties, the 
Supreme Court of California affirmed the child’s “adopted” status. Estate of 
McNamara, 181 Cal. 82, 183 Pac. 552 (1919). 
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‘as an adopted child, hence the heir of its adopting parent.” But 
adoption properly is an assumption of the relation of parent to the 
child of another.** The “adoption” of one’s natural child is legiti- 
mation, and within the inhibition of the Statute of Merton. Con- 
ceding this, and even assuming the Statute of Merton not to have 
been repealed in Illinois, the principal case is sound. California has 
termed the proceeding herein an adoption. The law of Illinois 
recognizes and permits adoption, and the court’s attitude toward 
adopted children has been consistently liberal.” Far from violating 
public policy, the decision shows an enlightened appreciation of a 
social problem, now occupying the attention of the legislatures 
throughout the country.% It would be anomalous and unjustifiable, 
that the same law should deny to this child the property of its 
natural parent and permit the illegitimate child of another to inherit 
as an adopted child.” 





ConTRACTS ILLEGAL UNDER THE CLayton Act. — The Clayton 
Act, passed “‘to supplement existing laws against unlawful restraints 
and monopolies,”’! makes illegal certain contracts if they “may sub- 
stantially lessen competition or tend to create a monopoly.”? The 
law hitherto reached only unreasonable “restraints of trade,’’* ap- 
plying the test of “the standard of reason which had been applied 
at common law.’’* It is thus extended by this Act, which seeks to 





20 See supra, note 3. 

% See Blythe v. Ayres, 96 Cal. 532, 559, 31 Pac 915, 916 (1892). 

2 Cf. Butterfield v, Sawyer, 187 Ill. 598, 58 N. E. 602 (1900); Flannigan ». 
Howard, 200 Ill. 396, 65 N. E. 782 (1902). 

23 See 1921 Mo. Laws, 118. See p. 96, infra. 

*% See 1921 CaAnrLL’s Itt. Rev. Stat., c. 4, §9 


1 See Act of October 15, 1914, c. 323; 38 Stat. at L. 730; U. S. Comp. 
Stat. § 8835. 

2 38 Strat. at L. 731, § 3. 

8’ The early common law view, that all restraints were illegal, was soon 
broadened and the test of the reasonableness of the restraint was applied. 
See Standard Oil Co. v. U. S., 221 U. S. 1, 58 (1911). See also A. M. KALEs, 
CONTRACTS AND COMBINATIONS IN RESTRAINT OF TRADE, Cc. 1; 3 WILLISTON, 
ConTRACtTs, § 1633 ef seg. In the United States doubt as to the law and a 
growing tendency toward combination resulted in the enactment of the Sher- 
man Anti-Trust Act. See 21 CONGRESSIONAL RECORD 3151-3152. See also 
Standard Oil Co. v. U. S., supra, at 50. After adhering literally to the words 
of the statute for 20 years, the Supreme Court ceased to hold contracts and 
combinations illegal unless the restraint imposed was unreasonable. See 
Standard Oil Co. »v. U. S., supra; U. S. v. American Tobacco Co., 221 U. S. 
106 (1911). See also Robt. L. Raymond, ‘‘The Standard Oil and Tobacco 
Cases,” 25 Harv. L. Rev. 31; A. M. Kales, “‘The Sherman Act,” 31 Harv. 
L. Rev. 412; Henry J. Steele, “‘The Sherman Anti-Trust Law,” 6 Corn. L. Q. 
217, 220. For the view that the distinction between ‘‘good” and “bad” 
trusts is unjustifiable, see Myron W. Watkins, ‘“‘The Change in Trust Policy,” 
35 Harv. L. REv. 815, 926. 

4 As to the other possible standards to be applied, see A. M. KALEs, op. 
cit., 106-108. It is to be noted that in applying ‘“‘the standard of reason which 
had been applied at common law,” the Supreme Court is entitled to declare 
for itself what the common law may be, preliminary to applying the Sherman 
Act; hence certain conduct may be held illegal though there may be common 
law precedents to the contrary. Dr. Miles’ Medical Co. v. Park & Sons Co., 
220 U. S. 373, (1911). 
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check monopolistic tendencies in their incipiency.’ Conduct hitherto 
considered illegal is now a fortiori illegal. The question arises as to 
what conduct, previously sanctioned, is now to be condemned. In 
determining the test of illegality under the Clayton Act, the cases 
decided under the Sherman Act® are relevant in so far as they 
indicate and stress certain factors regarded as objectionable.’ 

It is clear that methods actually preventive of competition or acts 
indicative of a purpose to employ such methods are illegal.* What 
of mere size? This may mean (1) magnitude,® or (2) predominance 
in a given field.° The trend of the decisions in the federal courts 
has been to sanction size rather than to consider it as constituting 
illegality." As a consequence, the United States Steel Corporation 





5 See Standard Fashion Co. v. Magrane-Houston Co., 259 Fed. 793, 795-797 
(1st Circ., 1919); U. S. v. United Shoe Machinery Co., 264 Fed. 138, 161 
(E. D. Mo., 1920). But see A. M. KAtgs, op. cit., §156. Cf. U.S. v. United 
Shoe Machinery Co., 247 U. S. 32 (1918), in which case the Supreme Court 
held the combination legal under the Sherman Act. 

6 See Act of July 2nd, 1890, 26 Star. at L. 209; U. S. Comp. Stat. § 8820. 

7 Although the Clayton Act refers specifically to contracts where the buyer 
agrees not to buy goods from the seller’s competitors, the same considerations 
apply as in the case of combinations, for such a contract is in reality a method 
of combination which results in eliminating competition for this particular 
buyer’s trade. See A. M. KAtes, op. cit., § 26. 

8 U. S. v. Standard Oil Co., supra; U.S. v. American Tobacco Co., supra. 
See A. M. Kales, “‘Good and Bad Trusts,” 30 Harv. L. REv. 830, reprinted 
in A. M. KALEs, op. cit., c. V. 

® The most frequently advanced objection to size is that it permits in- 
timidation of small units and tends to exclude competition. But an evil 
urged as more serious lies in the fact that great size tends to inefficiency when 
the point is reached where the human mind cannot grasp all the facts neces- 
sary for a sound exercise of judgment. See Louis D. BRANDEIS, BusINEsSs — 
A PROFESSION, 198 et seq. 

“The proposition that mere bigness cannot be an offense against society is 
false . . . You may have an organization in the community which is so powerful 
that in a particular branch of the trade it may dominate by mere size. Although its 
individual practices may be according to rules, it may be nevertheless, a menace to 
the community.” See testimony of Louis D. Brandeis, Hearings before the Com- 
mittee on Interstate Commerce of the U. S. Senate, 62nd Congress, December 
14, 1911. Part XVI, 1167. 

However it has been pointed out, in answering this contention, that it is 
inconsistent to say that mere size excludes others and at the same time results 
in such inefficiency that others are able to enter the business easily and to 
compete successfully. See A. M. KALEs, op. cit., 74. 

10 Cf. Addystone Pipe & Steel Co. v. U. S., 175 U. S. 211, (1899). ‘‘The 
essence of restraint is power; and power may arise merely out of position. 
Wherever a dominant position has been attained, restraint necessarily arises. 
And when dominance is attained, or is sought, through combination . . . the 
Sherman Law is violated, provided, of course, that the restraint be what is called 
unreasonable.” Per Brandeis, J., dissenting, in American Column & Lumber 
Co. v. U. S., 42 Sup. Ct. Rep. 114, 121 (1921). See U. S. v. International 
Harvester Co., 214 Fed. 987, roor (D. Minn., 1914). 

1 The evils that result from size are to be balanced against the facilities 
and economies resulting from combination — at least, combination to a certain 
extent. Such a balancing may lead to three views as to the effect of size. It 
may constitute: — (1) illegality per se; (2) presumptive evidence of illegality, re- 
quiring, in order to defeat the prima facie case, proof of lack of monopolistic 
methods and purposes; (3) merely some evidence of illegality. See A. M. 
KALEs, op. cit., 57. These views have all been accepted at various times in 
the federal courts. See Standard Oil Co. » U. S., 221 U. S. 1, 75 (1911); 
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was held legal. On the other hand, the Supreme Court held illegal 
a combination where size, in either sense, was negligible." However, 
in a recent case * decided under the Clayton Act, the Supreme 
Court, in holding illegal certain leases containing restrictive “tying” 
clauses, stressed the fact that the offending party controlled 95 per 
cent of the industry. The attitude of the Supreme Court thus 
becomes very problematical and results in great uncertainty in this 
field of the law unless a new test of illegality can be found. 

There is indication that such a test is being sought in another 
case ® recently decided under the Clayton Act. A manufacturer of 
patterns, controlling only 40 per cent of the industry, was denied 
an injunction against a retail dealer who violated his promise not to 
purchase from the plaintiff’s competitors. There is no other evidence 
of ‘preventive purposes or illegal preventive acts.”’ In holding the 
agreement illegal, the court relied largely on the peculiar circum- 
stances of the case. It thought a slight control of the pattern 
market would rapidly lead to complete monopoly. 

The case is thus a departure from the tests of illegality applied 
under the Sherman Act; and if only size and overt acts are to be 
considered, the result might well be questioned.” In introducing 
as a controlling factor the prejudice to the public in the light of all 
the circumstances of the particular case before the court, the Supreme 
Court takes a position in conformity with common law views. It 
may be urged that such a test, in the application of which the 
economic and social viewpoint of the court should have great 
weight,” leaves open the whole question. However, it will make 
possible a solution more satisfactory than that reached in the Lumber 
Association case,?° where the majority of the court seemed to look 
blindly for certain accepted indicia of illegality. Such a method is 





U. S. ». Reading Co., 226 U. S. 324, 370 (1912); U. S. v. Keystone Watch 
Case Co., 218 Fed. 502, 518 (E. D. Pa., 1915); U.S. Steel Corp. v. U. S., 
251 U. S. 417, 451, 460 (1920). 

2 U.S. v. U. S. Steel Corp., 251 U. S. 417, (1920) (4-3 decision). 

18 American Column & Lumber Co. »v. U. S., 42 Sup. Ct. Rep. 114, (1921) 
(Holmes, Brandeis and McKenna, JJ., dissenting). See, for an adverse criti- 
cism of this case, 31 YALE L. J. 643; 22 Cox. L. REV. 377. 

144 United Shoe Machinery Corp. v. U.S., 42 Sup. Ct. Rep. 363 (1922); re- 
hearing denied, October 9, 1922. This case, although attracting much popular 
interest, is not very significant, as the contracts were clearly illegal under any 
test. See 227 Fed. 507, 510 (E. D. Mo., 1915). For the facts of this case, 
see RECENT CASES, infra, p. 111. 

4% The Standard Fashion Co. »v. Magrane-Houston Co., 42 Sup. Ct. Rep. 
360 (1922). For the facts of this case, see RECENT CASES, infra, p. 111. 

16 “We must consider the restriction in the light of the facts peculiar to the 
business to which the restraint is applied, to the conditions already achieved 
under the restraint, as well as to the nature of the restraint and its effect, actual 
and probable.” Per Anderson, J., in Standard Fashion Co. v. Magrane-Houston 
Co., 259 Fed. 793, 798 (1st Circ., 1919). 

17 Brown, J., concurring in the result in the Circuit Court of Appeals, held 
the contract legal under the Clayton Act. See 259 Fed. 793, 803. 

18 See Myron W. Watkins, ‘‘The Change in Trust Policy,” 35 Harv. L. 
REv., 815, 926. 

19 See note 13, supra. 

20 A suggested solution is an extension of the powers of the Federal Trade 
Commission. See Henry J. Steele, supra, 6 Corn. L. Q. 217, 225. 
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too narrow to deal with the large industrial units of today.“ No 
more definite test can be applied to the varied and complicated cases 
that will arise under this section of the Clayton Act than a standard 
of reasonableness under all the circumstances, considering, as factors 
in determining whether the public is prejudiced, the nature of the 
business, its size and the methods employed, and the resultant social 
as well as economic consequences. 





AcTION UNDER THE CODES AGAINST REPRESENTATIVE DEFEND- 
ANTS. — The code provision for the representation of large numbers,! 
“class suits,’ is adopted from the old practice in chancery, and 
applies to legal and equitable actions.* The code contemplates a 
procedural remedy‘ designed to decrease litigation. Justice and 
fairness ® to the parties, therefore, should alone limit its application. 
An Ontario court’ refused to order the representation of a class of 
defendants, on the grounds that “common interest” in a correspond- 





21 See U. S. v. Keystone Watch Case Co., 218 Fed. 502, 519 (E. D. Pa., 
1915); Hubbard »v. Miller, 27 Mich. 15, 19, (1873). 


1 “When the question is one of a common or general interest of many 
persons, or when the parties are very numerous and it may be impracticable 
to bring them all before the court, one or more may sue or defend for the 
benefit of all.”” See 1920 NEw YorK LAws, c. 925 as amended 1921, art. 24, §195; 
Parsons, PRACTICE MANUAL NEw YorkK (1921), 81. This provision is common 
to the modern American practice codes. See Pomeroy, CopE REMEDIES, 4 ed., 
379, 380 nN. I. 

Under the English rule a court order is necessary to authorize suing one or 
more defendants on behalf of all. See RuLes oF SupREME Court, 1883, 
Order XVI, rule 9; ANN. PRAC. 1922, 233, 236; CONSOLIDATED RULES OF 
Prac. AND Proc. oF Sup. Cr. oF Jup. (Ont.), rule 75. See Hotmstep, Ont. 
Juv. Act, 4 ed., 435. 

2 See George v. Benjamin, 100 Wis. 622, 629, 76 N. W. 619, 621 (1898); Duke 
of Bedford »v. Ellis, [t901] A. C. 1, 8. See Pomeroy, op. cit., 384-5. 

3 Platt v. Colvin, 50 Ohio St. 703, 36 N. E. 735 (1893); Penny »v. Central 
Coal and Coke Co., 138 Fed. 769 (8th Circ., 1905). See PomMEroy, op. cit., 175. 

4 See PomEROY, op. cit., 268-9. 

5 For multiplicity as a ground of equity jurisdiction, see 1 Pomeroy, Equity 
JURISPRUDENCE, 3 ed., § 243 ef. seq. 

6 The practice in chancery of permitting one or more to sue or defend on 
behalf of all is old. See Cockburn v. Thompson, 16 Ves. 321, 327 (1809); 
Adair v. New River Co., 11 Ves. 429, 443 (1805); West v. Randall, 2 Mason 
(R. I.) 181, 193-6 (1820). As the general rule of making necessary all parties 
having an interest apparent on the record in the object of the suit was a rule 
of convenience, so the departure therefrom by a representative suit was 
prompted by convenience. See CALVERT, PARTIES To SuITS IN Equity, 2 
ed., 21 et seg. The question must have been one of ‘common or general in- 
terest, or the parties must have been too numerous to be brought before the 
court. See Story, Equity PLEADING, 10 ed., §97 e¢ seg. There must have 
been such defendants on the record as fairly to maintain the several in- 
terests adverse to those of the plaintiff. See CaLvert, op. cit., 43. The 
right to be tried had to be in the nature of a general right. Adair v. New 
River Co., supra. For the operation in equity, see in addition: American 
Steel and Wire Co. v. Wire Drawers’ Union, 90 Fed. 598 (N. D. Ohio, 1898); 
Smith v. Swormstedt, 16 How. (U.S.) 288 (1853); Supreme Tribe of Ben-Hur 
v. Cauble, 255 U. S. 356 (1921). See FEDERAL Equity RULEs, 38, 198 Fed. 
Xxix. 

7 Barrett v Harris, 2t Ont. W. N. 293 (1921). For the facts of this case, 
see RECENT CASES, infra p. 110. 
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ing provision meant “beneficial proprietary interest,” * and that the 
provision did not apply to tort actions. By such language the courts 
have long been narrowing ° the application of a desirable rule. The 
real question is: assuming that the court has jurisdiction, considering 
all the circumstances, to what extent is it reasonable to bind parties 
not actually before the court? 1° 

Literally a broad rule, it contains on its face but two limitations: 
that among the parties sought to be represented there exist a com- 
munity of interest in the subject" of the action, and that the said 
persons be so numerous as to make it impracticable to bring them 
all before the court." For the interpretation of the rule we must 
look to the practice in equity. “Common interest” is not readily 
definable."* The defendants must all defend an interest adversely to 





8 The phrase comes from Lindley, C. J., in an early decision under Order 
XVI, r. 9. Temperton v. Russell, [1893] 1 Q. B. 435. It persists after thirty 
years despite repeated disapproval. Duke of Bedford ». Ellis, [1901] A. C. 1; 
Taff Vale Ry. Co. v. Amalgamated Society of Ry. Servants, [1901] A. C. 426, 
439 Small v. Hyttenrauch, 6 Ont. L. R. 388 (1903); Metallic Roofing Co. » 
Local Union 30, 9 Ont. L. R. 171 (1905). True, chancery by its decree would 
at first affect only a general proprietary right. See Adair v. New River Co., 
supra, 445. Cf. Wood v. McCarthy, [1893] 1 Q. B. 775, where immediately 
after Temperton v. Russel, supra, the court felt constrained to hold a contract 
obligation a “beneficial proprietary right.” 

® See Lord Lindley, Taff Vale Ry. Co. ». Amalgamated Society Ry. Ser- 
vants, supra, 443; Adair v. New River Co., supra, 444. See note 8, supra. 

10 Equity seems early to have taken this approach. Adair v. New River 
Co., supra. Chancery did not hesitate to bind absent parties on a question 
of general right. See ibid., 443-5. Consequential relief might then be had in 
another suit based on the finding. See American Steel & Wire Co. v. Wire 
Drawers’ Union, supra, 604-5. The United States courts are more conserva- 
tive; absent parties are not concluded and may relitigate. Am. Steel & 
Wire Co. v. Wire Draw. Union, supra. See Fep. Eq. RULES, 39, 198 Fed. 
xxix. But they are bound by decrees of which they have notice, until set 
aside in subsequent proceedings. Jn re Lennon, 166 U. S. 548 (1897); Supreme 
Tribe of Ben-Hur v. Cauble, 255 U.S. 356 (1921); Tosh v. West Ky. Coal 
Co., 252 Fed. 44, 47-48 (6th Circ., 1918). 

il “Object” would be more accurate. See CALVERT, op. cit., 35; PoMEROY, 
CopE REMEDIES, 4 ed., 385. This is born out by the distinction between the English 
and the American provisions. The latter is said to apply where there is a common 
interest among many, without excessive numbers, or where there are excessive 
numbers without the ‘“‘common interest.’”” McKenzie v. L’Amoureux, 11 Barb. 
(N. Y.) 516 (1851). See Pomeroy, op. cit., 383; Story, op. cit., 124. But 
clearly there always must exist a common interest in the right sought to be 
protected or established. May v. Wheaton, 41 Ont. L. R. 369 (1917). See 
Story, op. cit., 124-5. 

12 Whether the parties are sufficiently numerous depends on the particular 
circumstances. Sheffield Water Works v. Yeomans, L. R. 2 Ch. App. 8 (1866), 
(fifteen hundred); Hodges v. Nalty, 104 Wis. 464, 80 N. W. 726 (1899), (seventy- 
five); Platt v. Colvin, supra (one thousand); Van Brunt v. Wis. Home Ass’n, 
163 Wis. 540, 158 N. W. 295 (1916), (twenty-seven hundred); Hendryx ». 
Money, 1 Bush (Ky.) 306 (1866), (fifty). Cf. Castle ». City of Madison, 113 
Wis., 346, 89 N. W. 156 (1902), (mere allegation of great number — 256 — not 
enough to bring within the rule); Bear v. Am. Rap. Tel. Co., 36 Hun (N. Y.) 
400, (1885) (5 insufficient). 

13 “Beneficial proprietary right,’”? Temperton v. Russel, supra. ‘‘A common 
right invaded by a common enemy, although they have different rights inter 
se,” Ellis ». Duke of Bedford, re 1 Ch. D. 494, 516. ‘‘ Relief sought beneficial] 
to all,” Bedford ». Ellis, [1901] A. C. 1, 8. ‘Common origin of the claims,”’ as act 
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the plaintiffs.‘ The actual parties must be fairly representative » of 
all the interests of the class; and they must be members thereof and 
have an interest in the relief * sought. The courts have failed satis- 
factorily to define ‘‘common interest” beyond this, and as a conse- 
quence have felt constrained to evolve a myriad of interpretory rules 
which are honored apparently only in their breach.” The rule is 
particularly confused in its scope in the case of represented defend- 
ants.'8 The courts have enunciated a series of narrowing regila- 
tions !* resting on an underlying reluctance to give judgment against 
parties not before them.”? 





of Parliament, Markt & Co., Ltd. ». Knight Steamship Co., Ltd., [1910] 2 K. B. 
1021, 1029. ‘Common right infringed by wrongful act affecting all,’’ Whitmore ». 
N. Y. Inter-Urban Water Co. ., 158 App. Div. 178, 180 (1913). 

144 Mercantile Marine Ass’n v. Toms, [1916] 2 K. B. 243; Wood v. McCarty, 
supra. See Pomeroy, op. cit., 385. ‘See Reid ». The Evergreens & Johnson, 
21 How. Prac. (N. Y.) 319, 321. 

A convenient test of the ability to bring a class suit is whether all of those 
represented may join. From this some authorities erroneously conclude that 
wherever parties may join, there they may be represented. See PomERoy, 
op. cit., 385. For the rule as to joinder of parties, see ibid., 161, et seq. RULES 
OF SUPREME Court (English), 1883, Order XVI, rule 1. Cf. Farnsworth 2. 
Wood, 91 N. Y. 308 (1883); Edinger v. McDougall & York, 2 Alta. 345 (1909). 
Where, on the other hand, all must be joined, ‘necessary parties” in equity, 
joint obligors and obligees at law, a representative suit is disallowed. George 2. 
Benjamin, supra; Hallett v. Hallett, 2 Paige (N. Y.) 15 (1829). See contra, 
Platt v. Colvin, supra, 710, 737-738. This was precisely the situation against 
which equity sought to relieve. See note 6, supra. Justice should not be 
defeated by a.plea of non-joinder where a plaintiff can under no practical circum- 
stances bring all the co-plaintiffs into court. The court should permit represen- 
tation for the purpose of the suit and at least render judgment for the actual 
plaintiffs. Hodges v. Nalty, supra. Cf. Guffanti v. Nat. Surety Co., 196 N. Y. 

452, 90 N. E. 174 (1909) (suit by creditor against insolvent debtor — suit for all 
compulsory). 

% Walker v. Sur, [1914] 2 K. B. 

16 Northwestern Banking Co. 2. Mugsli, 8 S. D. 160, 65 N. W. 442 (1895); 
Kelly v. Tiner, 91 S. C. 41, 49, 74 S. E. 30, 33 (1912). 

17 See notes 8 and 9, supra. 

18 The permission of a representative suit by parties plaintiff evidently 
presents less difficulty in this respect. The interests of the represented plain- 
tiffs are in the majority of cases assured adequate protections. See Stevens v. 
Union Trust Co., 57 Hun (N. Y.) 498, 508 (1890). Parties not before the 
court are not bound in the absence of actual notice. Castle v. City of Madison, 
supra. If the decision be favorable, one may come in within a reasonable time 
and partake of the benefits. See Stevens ». Brooks, 22 Wis. 695, 703-4 (1868). 
Contra, Vashon Union »v. Godwin, 87 Wash. 384, 151 Pac. 797 (1915). Cf. 
Bank of Rome 2. Haselton, 15 Lea (Tenn.) 216 (1885). Litigation for the 
defendant is decreased. But the argument of multiplicity cannot be used by 
the plaintiff as a ground for bringing the suit in this form. See Cook ». Flagg, 





19 The provision has been held not to apply to tort actions. See Temperton 
v. Russell, supra, 438. Contra, Metallic Roof Co. v. Jose, 14 Ont. L. R. 156 
(1907). To actions for the recovery of land. Berses v. Villanueva, 25 Philip- 
pine 473 (1913). Contra, Thames v. Jones, 97 N. C. 121, 1 S.E. Sos {ata 
To actions requiring money damages. Walker v. Sur, tro14] 2 K. B. 930. 
Contra, Thames v. Jones, supra. 

20 Some courts have been influenced, also, by an unwillingness to give any 
ries 7 simplest judgment. See Atkins 9. Trowbridge, 162 App. Div. 629, 635 
1914 
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In doing this the courts have recognized the jurisdictional difficulty 
in ‘‘class suits,’”’ but have enmeshed themselves because of their 
failure to dispose of that question at the outset. A judgment against 
a non-resident who has not been personally served within the state 
is invalid.4 But service of parties representative, as agents or 
officers, of resident defendants, gives due notice and would therefore 
constitute such constructive service within the proper statutes as to 
give the court jurisdiction to render a personal judgment.” More- 
over, property within the state, whether common property held by 
those served, or the individual property of the absent defendants, 
will give the court jurisdiction to render a judgment against that 
property. For the non-observance of these fundamentals, absent 
parties are given an adequate remedy.™ 

Assuming the jurisdiction of the court over all of the defendants, 
the problem of a representative suit is simplified. The court in the 
principal case probably reaches a sound result; the case fails to dis- 
close who committed or authorized the act, and, therefore, to satisfy 
an essential requisite to bringing a class suit, viz., that the plaintiff 
assert a right adversely to all of the defendants.% The categorical 
language of the court,” however, is objectionable. Regardless of the 
form or theory of the action, judgment should be given against all 
the parties represented,?’ provided, that the plaintiff has been 
wronged by all of the defendants,” that the defendants are so numer- 
ous or uncertain as to make their joinder impracticable, and that 
the interests of all the defendants are fairly represented.” 





255 Fed. 195, 199 (S. D.N. Y.,1915). Note that a representative suit is generally 
denied when all the members of the class, though they have a “common 
interest” in the subject of the action, have separate claims for damages, which, 
arising out of the same transaction, are in fact separate causes of action. 
Markt & Co., Ltd. ». Knight Steamship Co., Ltd., supra; Farnsworth v. Wood, 
er mi. Y. 308 (1883). Cf. Skinner v. Mitchell, 108 Kan. 861, 197 Pac. 569 
1921 

For further incidents of representation of parties plaintiff, see Pomeroy, 
Cope REMEDIES, 4 ed., 389 ef seq. HOLMESTED, op. cit., 435 et seq. 


21 Pennoyer v. Neff, 95 U. S. 714 (1877). See Austin W. Scott, “‘Jurisdic- 
tion over Non-Residents,” 32 Harv. L. REv. 871. 

2 See Austin W. Scott, Supra, 871. 

*s Dewey v. Des Moines, 173 U. S. 193, 203 (1899). 

* The court in the principal case indicated a willingness to apply the rule 
did the officers served hold a common fund. See Barrett v. Harris, supra, 294. 
But it must be noted that a common fund in the hands of the representative 
defendants, while it increases the practical convenience of levying execution, 
does not per se give jurisdiction to render a personal judgment against all of 
the defendants. De Arman v. Massey, 151 Ala. 639, 44 So. 688 (1907). 

2% Mercantile Marine Service Ass’n v. Toms, supra. 

% See Barrett v. Harris, supra, 294. 

27 Commissioners of Sewers v. Gellatly, 3 Ch. D. 610 (1876). 

28 Such is the case of an act authorized or participated in by the entire 
class membership. Metallic Roofing Co. v. Jose, supra. Contrast the case 
where a member acts individually and without authority. Mercantile Marine 
Service Ass’n v. Toms, supra; Barrett v. Harris, supra. 

29 Wood v. McCarty, supra; Culley v. Elford, 187 Ala. 165, 65 So. 381 
(1914). Cf. Walker v. Sur, supra. 

A judgment against absent and unknown parties is not without precedent. 
A judgment for costs has been held valid against unknown residents served 
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The provision for the representation of large numbers is a bene- 
ficial one, based on the equitable policy of doling out partial justice *° 
rather than denying it altogether. Each case must be considered on 
its merits. ‘‘Common interest” is a broad term and should not be 
defined. Inhaling the equitable spirit of the code remedies, the 
courts should allow the source of the rule in chancery practice to 
control as a guide, and the requirements of fairness and due process 
of law to mark out the boundaries. Within these limits, they should 
respond freely to the call of convenience. 





JUDGMENT AS A BAR TO CONTEMPT PROCEEDINGS. — The courts, 
fearing that the usual criminal process was too slow and cumbrous, 
at an early date! assumed the power to punish summarily in cases 
where the course of justice was in danger of being obstructed. This 
power? is now deemed inherent in all courts of record.* Although 
limited by express constitutional ‘ or legislative provisions or by com- 
plications resting upon the very nature of our government, its scope 
must always be determined by the public necessity for the main- 
tenance and protection of the court’s dignity® and the unhampered 
exercise of its functions.® 

The question arose recently whether a court may punish sum- 
marily after a suit has been prosecuted to judgment. The Supreme 





constructively. Watson v. McClane, 18 Tex. Civ. App. 212, 45 S. W. 176 
(1898). Cf. Buck »v. Simpson, 166 Pac. 146 (Okla. 1917). See authorities in 
L. R. A. 1918 F 609, e¢ seg. Cf. RoBards v. Lamb, 127 U.S. 58 (1888) (Due 
process); Blessing ». McLinden, 81 N. J. L. 379 (1911). 

Many cases are now disposed of by statutes permitting suits against unin- 
corporated associations in the association name. The judgment is satisfied by 
association property. Taff Vale Ry. Co. v. Amal. Soc. Ry. Serv., supra. 

39 See West v. Randall, supra, 193-6. 


1 Contempts in facie curiae seem originally to have been punished by the 
usual process of indictment. Davie’s Case, 2 Dyer, 188 (1561). This method 
was still in force as late as 1640. Harrison’s Case, Cro. Car. 503 (1638). The 
earliest case found of a proceeding against a stranger for a libel on the court 
by the summary method was in 1720. Rex v. Middleton, Fort. 201 (1721); 
Rex v. Wiatt, 8 Mod. 123 (1723). The contrary opinion, that this power to 
punish summarily for contempt of court was co-eval with the constitution of 
the courts, must be discarded in the light of further historical knowledge. See 
The Queen »v. Lefroy, L. R. 8 Q. B. 134, 137 (1873); The King v. Almon, 
8 How. St. Tr. 51 (an undelivered opinion of Chief Justice Wilmot which has 
gained the strength of judicial utterance by its frequent citation). But see 
John Charles Fox, ‘‘The King v. Almon,” 24 Law. Q. REv. 184, 266. 

2 Respublica v. Oswald, 1 Dallas (Pa.), 318 (1788); Comm. »v. Dandridge, 
2 “is = 408 (1824). See United States v. Hudson, 7 Cranch (U. S.), 32, 
34 (1812). 

3’ Contempt of court has been defined as a power to punish summarily for 
any conduct that tends to bring the authority and administration of the law 
into disrepute or disregard, or to interfere with or prejudice parties litigant or 
their witnesses during the litigation. See OswaLp, CoNTEMPT oF CouRT, 3 ed., 
6. See, in general, Joseph H. Beale, ‘‘Contempt of Court, Criminal and Civil,” 
21 Harv. L. Rev. 161. 

* See Wilbur Larremore, “Constitutional Regulation of Contempt of Court,” 
13 Harv. L. Rev. 615. 

5 See Carter ». Comm., 96 Va. 791, 816 (1899). 

6 See McLeod ». St. Aubyn, [1899] A. C. 549, 561 
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Court of Louisiana’ held that a mayor, who without authority set 
at liberty a misdemeanant sentenced to a term of imprisonment, 
could not be punished for contempt. The court distinguishes be- 
tween interfering with the enforcement of judgments in civil and 
criminal actions. In civil cases the exercise of the court’s powers is 
not terminated with its decree, but it relies either upon itself or on 
an officer of the law to execute that decree. Resistance to its man- 
dates is, therefore, properly a contempt.* In a criminal case, how- 
ever, the sentence of the court terminates the exercise of its judicial 
powers.® Interference thereafter is not a contempt,!® the prisoner 
being delivered to the executive until the term of his imprisonment 
is at an end. Nor is there any necessity requiring the intervention 
of this summary power, as another adequate remedy is provided." 
This situation must be distinguished from instances where the inter- 
ference is of a similar type, but the court’s work is as yet incomplete, 
as the rescue of a person arrested upon mesne process,” the un- 
authorized discharge of a prisoner confined to enforce obedience to 
a rule of the court,"* or the unlawful release of a prisoner during 
a time when proceedings against him are stayed pending an appeal 
to a superior tribunal.“ These are direct interferences with the 
administration of justice and are all punishable as contempts. 

A recent decision ® refuses to embrace within the law of contempts 
a publication reflecting upon a party to a suit made after a judgment 
therein had been rendered. Publications, where the proceedings 
are pending, reflecting upon the character of parties,’ witnesses,” or 
. court,'* have been uniformly so punished at common law ” and under 





7 Hundley v. Foisy, 91 So. (La.) 164 (1922). For the facts of this case, see 
Recent Cases, infra, p. 106. 

8 Lane v. Sterne, 3 Giff. 629 (1862) (interference with a receiver); Angel v. 
Smith, 9 Ves. 335 (1804) (interference with a sequestrator); Cooper v. Asprey, 
3 B. & S. 932 (1863) (resistance to an interpleader process of a sheriff); Long 
Wellesley’s Case, 2 Russ. & M. 639 (1831) (removing without leave a ward 
out of the jurisdiction of the court). See 4 BLACKSTONE, COMMENTARIES, 284- 
285; 2 Hawkins, P. C., c. 22 § 34. 

9 In re Beck, 63 Kan. 57, 64 Pac. 971 (1901). See Comm. »v. Foster, 122 
Mass. 317 (1877). 

10 Ex parte Turner, 73 Fla. 360, 74 So. 314 (1917). Cf. Moravia’s Case, 
C. T. Hardw. 135 (1735). 

1 At common law and frequently, as in the principal case, by statute such 
action is a misdemeanor. See 1920 La. Rev. Star. § 866. 

22 Blackwell v. Tatlow, 2 My. & K. 321 (1833); Anonymous, Say. 121 
(1754); The King v. Elkins, 4 Burr. 2129 (1767); Jennings v. Simpson, 2 Jur. 
28 (1838); State v. Clerk of Bergen, 29 Mont. 230, 74 Pac. 412 (1903). See 
1912 Nes. Rev. Strat. § 5795. 

13 Matter of Leggatt, 162 N. Y. 437, 56 N. E. 1009 (1900). 

4 United States v. Shipp, 203 U. S. 563 (1906); State v. Sparks, 27 Tex. 
627 (1864). 

% Dunn v. Bevan, 127 L. T. R. 14 (1922). For the facts of this case, see 
RECENT CASES, infra, p. 106. 

1% Telegram Newspaper Co. v7. Comm., 172 Mass. 294, 52 N. E. 445 (1899) 
(abusing plaintiff in a civil proceeding); Field v. Thornell, 106 Ia. 7, 75 N. W. 
685 (1898) (abusing defendant in a criminal proceeding); Globe Newspaper 
Co. ». Comm., 188 Mass. 449, 74 N. E. 682 (1905); The King 2. Parke, [1903] 
2 K. B. 432, commented on in 17 Harv. L. REv. 280. 

17 State v. Howell, 80 Conn. 668, 69 Atl. 1057 (1908). 

18 Matter of Sturoc, 48 N. H. 428 (1869); Toledo Newspaper Co. »v. United 
States, 247 U. S. 402 (1918). See 11 Harv. L. Rev. 543. 
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statute.2° The prevailing doctrine in England” and several American 
jurisdictions today,” is in accord with the common law that “ scan- 
dalizing the court” before or after the termination of a suit is a 
contempt.% The weight of American authority, however, declines 
to treat such publications made after a suit is terminated in this 
manner.* It may be urged contra that the danger that in grave 
cases the right to a fair and impartial trial might be endangered 
justifies a limitation upon the freedom of the press.% Moreover, 
although the judge has a remedy in the criminal law, such a remedy 
forces him to resort to another court to vindicate the dignity and 
independence of his own tribunal. The origin and purpose of the 
power of contempt militates against such a distinction between 
pending and terminated proceedings.% These considerations, how- 





19 In re Read & Huggenson, 2 Atk. 469 (1742); Respublica ». Oswald, 
1 Dallas (Pa.), 318 (1788). 

20 Toledo Newspaper Co. v. United States, supra. See Patterson v. Colorado, 
205 U. S. 454, 463 (1907). A modern tendency exhibit itself in the attempt to 
abolish the power of the court to punish contempts of this type. Respublica ». 
Passmore, 3 Yeates (Pa.) 441 (1804), following the doctrine of Respublica 2. 
Oswald, supra, led to the attempted impeachment of Chief Justice Shippen 
and Justices Yeates and Smith. See Loyp, Earty Courts oF PENNSYLVANIA, 
143-147. This culminated in an act of the Pennsylvania legislature abolishing 
such contempts. See 1 BricutLy, Purpon’s DicEst, 12 ed., 382. Cf. Ex parte 
Hickey, 4 Sm. & M. (Miss.) 751 (1844); Ex parte Poulson, Fed. Cas. 11350 
(Pa. 1835). The same tendency manifested itself in the impeachment pro- 
ceedings against Judge Peck in the United States Senate. See 7 GALES AND 
SEATON, REGISTER OF DEBATES IN CONGRESS, 26-46. 

% The Queen v. Gray, [1900] 2 Q. B. 36. In McLeod ». St. Aubyn, supra, 
the Privy Council expressed the opinion that committals for contempt of 
court by scandalizing the court itself had become obsolete in England, though 
admitting that their enforcement was proper in the Colonies in order to pre- 
serve in such communities the dignity of, and respect for the court. This 
dictum and the doubt it expressed seem to have been dispelled by the later 
case. See Dunn v. Bevan, supra, at 15. 

2 State v. Morril, 16 Ark. 384 (1855); Im re Chadwick, rog Mich. 588, 
67 N. W. 1071 (1896); Comm. v. Dandridge, 2 Va. Cas. 408 (1824); Burdett 
v. Comm., 103 Va. 838, 48 S. E. 878 (1904), commented on in 18 Harv. L. 
rave 392. See State ex rel. Crow v. Shepherd, 177 Mo. 205, 76 S. W. 79 

1903). 

23 See In re Read & Huggenson, supra, at 471; The King v. Almon, supra. 
See 4 BLACKSTONE, COMMENTARIES, 285; 2 HAWKINS P. C., c. 22 § 36. 

*% Patterson v. Colorado, supra; People ex rel. Connor v. Stapleton, 18 Colo. 
568 (1893); State ex rel. Metcalf v. District Court, 52 Mont. 46, 155 Pac. 278 
(1915). But see State ex rel. Att’y Gen’l v. Circuit Court, 97 Wis. 1, 72 N. W. 
193 (1897). This doctrine has been specifically embodied in the federal statutes. 
See 1916 U. S. Comp. Stat. § 1245. 

2% It may well be said that what a man fears may happen to him if he 
discharges his duty conscientiously, may influence him in the performance of 
his duty, since he must needs contemplate the result at the time he considers 
his duty. See Ex parte McLeod, 120 Fed. 130 (D. Ala., 1903), where an assault 
upon a commissioner for a decision in a terminated suit was punished as a 
contempt. A distinction between a physical attack upon the person of a judge 
and a libellous attack upon his reputation is assuredly unsound. : 

% The great objection to the exercise of such a summary power by a single 
judge, unfettered by a jury, is the danger of abuse. This danger is not merely 
a phantom conjured up by the abettors of the freedom of the press, but has 
manifested itself sufficiently in this country to warrant consideration. Toledo 
Newspaper Co. v. United States, supra; United States v. Craig, 266 Fed. 230, 
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ever, are not present where it is the party to an adjudicated suit 
who is injured. The wrong done is purely to his personal reputation 
and the dignity of the court is not at issue. A remedy is afforded 
in an action for defamation. The power to punish for contempt, 
born of necessity, and the exercise of which can be justified only by 
necessity,” should not be invoked in his support. 





Tue Missourrt Ittecitmmacy Act.— At the common law,' a 
child born out of lawful wedlock? was filius nullius, and had no 
rights of inheritance or of support. The harshness of this rule has 
long since been modified by legislation in every English-speaking 
jurisdiction. In most states, the child is now recognized as the 
child of its mother ®; they are given reciprocal rights of inheritance °; 





279 Fed. goo (S. D. N. Y., 1921); Fleming v. United States, 279 Fed. 613, 
(9th. Circ., 1922); People v. Lawrence, 23 Nat. C. & Rep. 534 (Cir. Ct. IIl., 
tgo1). Cf. Ex parte Craig, 274 Fed. 177 (2nd Circ., 1921); Ex parte Robinson, 
19 Wall. (U. S.) 505 (1873). See 34 N. J. L. J. 119. An analysis of these cases 
would justify the conclusion that some limitation should be placed upon the 
individual judge in regard to his power to punish for contempt, other than a 
review of the reasonableness of his action by the appellate court. The experi- 
ence of the Pennsylvania and Mississippi judiciaries deprived of this power (see 
note 20, supra) would seem to indicate that society has advanced to a point 
where the necessity for the exercise of this summary power has disappeared. 
On the other hand, the experience of the English courts indicates that this 
power can be had without an accompanying abuse. Its continued existence 
would then seem to depend upon its wise and judicious exercise by the courts 
in cases where the necessity for such summary action is apparent beyond any 
reasonable doubt. 

27 See State v. Frew, 24 W. Va. 416, 477 (1884). 

1 On the history and philosophy of the common law rules on this subject, 
see Joseph Cullen Ayer, Jr., “Legitimacy and Marriage,” 16 Harv. L. Rev. 22. 
See also C. A. Herreshoff Bartlett, ‘“Illegitimates and Legitimation,” 54 AMER. 
L. Rev. 563. 

2 The term “child born out of lawful wedlock” is used in preference to 
“bastard,” to which usage has attached an unpleasant stigma, and “illegiti- 
mate,” which is not strictly accurate. See Dwicut, LAw or Persons & PER- 
SONAL PROPERTY, 256. The term excludes, of course, a child born to a widow 
within ten months after her husband’s death. For a judicial definition of 
“legitimate child,” see Gates v. Seibert, 157 Mo. 254, 272 (1900). 

3 See TirrFANy, Domestic RELATIONS, 3 ed., 307. See also 16 Cor. L. REv. 
678. As to the status of the child born out of lawful wedlock, see TirFANy, 
op. cit., 304; DWIGHT, op. cit., 263. See also Eaton v. Eaton, 88 Conn. 260, 
277 (1914). While the child was said to be filius nullius, yet in some cases 
his relationship to his parents was recognized, as in the case of marriage within 
the forbidden degrees of consanguinity. The Queen »v. Brighton, 1 B. & S. 
447 (1861). As to whether the word “child” in a statute allowing recovery 
in case of death by wrongful act applies to a child born out of wedlock, see 
19 Micu. L. REv. 562. See also 35 Harv. L. Rev. 888. 

4 A very valuable compilation of the illegitimacy laws of the United States 
and certain foreign countries, with comments thereon by Prof. Ernst Freund, 
is found in FREUND, ILLEGITIMACY LAwWs OF THE UNITED STATES, Bureau Pub. 
No. 42, U. S. Child. Bureau. See also 16 Cot. L. REv. 698. For the history of 
such legislation, see FREUND, op. cit., 9. See note 10, infra. 

5 See FREUND, op. cit., 17. In one state, Connecticut, this recognition was 
accorded at the common law. Heath v. White, 5 Conn. 228 (1824). See 
Eaton v. Eaton, 88 Conn. 269, 278 (1914). 

® See TIFFANY, op. cit., 308; Dwicut, op. cit., 265; FREUND, op. cit., 109. 
For the Missouri law, see Eldon R. James, ‘‘Some Aspects of the Status of 
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and there are provisions for establishing its paternity, and for im- 
posing upon the father part of the burden of support.’ Subsequent 
marriage of the parents legitimates the child.* Considerations of 
fairness to the child and to the mother, and of justice for the father, 
aided in bringing about this legislation. ,Perhaps the strongest voice 
was that of society itself, demanding relief from the burden of 
poverty, infant mortality, juvenile delinquency, and kindred evils 
arising from the helpless condition of the mother and child.® 
These are the interests to be protected. They have yet much to 
ask from the social legislator.'!° Mother and child still face life at a 
disadvantage, and that disadvantage is a detriment to the com- 





Children in Missouri,” U. or Mo. Butt., L. S. No. 10. Delicate questions arise 
in adjusting the conflicting claims of legitimate and illegitimate children. For 
instance, should children born out of wedlock take what the mother has received 
from her busband, to the partial exclusion of her children by that husband? 

7 See Dwicut, op. cit., 262. For an exhaustive summary of American sup- 
port legislation, see FREUND, op. cit., 25-34, 43. 

The mother also has the right of custody and the correlative obligation of 
support. See Dwicut, op. cit., 262. See FREUND, op. cit., 18, 20. In some 
states there are provisions for supervision and guardianship by the state. See 
note 35, infra. 

8 See TIFFANY, op. cit., 300. See FREUND, op. cit., 12, 22. See also C. A. H. 
Bartlett, supra, 574, et seg. On the question whether or not a child born of 
adulterous intercourse is legitimated by subsequent marriage of the parents, 
see E. R. James, supra, 9-12. Nearly the same result as is reached by legitima- 
tion may, in practice, be secured by adoption, without marriage, in many states. 
See TIFFANY, op. cit., 310. See E. R. James, supra, 21 et seq. 

® The usual proportion of births out of lawful wedlock in the United States 
is from 3 per cent to 4 per cent. See Ross, Prin. SoctoLoGy, 136. There are 
over 32,000 such births annually in this country. See 1 ILLEGITIMACY AS A 
CHILD WELFARE PROBLEM, Bureau Pub. No. 66, U. S. Child. Bureau, 5. Inade- 
quacy of birth registration makes the accuracy of these figures problematical. 
For numerous statistics on the subject, see ibid, 18-27. A very careful statis- 
tical analysis of the problem has been made in Massachusetts. See 2 ILLE- 
GITIMACY AS A CHILD WELFARE PROBLEM, Bureau Pub. No. 75, U. S. Child. 
Bureau. The percentage of births out of wedlock is decidedly higher in large 
cities than in less congested communities. 

As to the nature and extent of the burden imposed upon the public by 
births out of wedlock, see 2 ILLEG. WELF. PRos., supra, 64. See also J. Cast- 
berg, ‘‘The Children’s Rights Laws in Norway,” 16 Jour. Soc. Comp. LEc., 
n. s. pt. 2, 283, 290. Infant mortality is three times as high among children born 
out of wedlock as among those born in wedlock. For statistics, see 1 ILLEG. 
WELF. Pros., supra, 28-35; 2 IntEG. WELF. PRoB., supra, 41. The effect of 
birth out of wedlock on juvenile delinquency is equally marked. See ibid, 
55, 57- Statement of the sociological problem may be found in STANDARDS OF 
LEGAL PROTECTION FOR CHILDREN BORN OUT OF WEDLOCK, Bureau Pub. No. 77, 
U. S. Child. Bureau, roo-105. It is obvious that no amount of legislation can 
cure the evil or entirely overcome its effects. Only alleviation can be expected. 
See ibid, 81. 

10 The obstacles met by proposals for legislation along the liberal lines of 
the North Dakota and Norwegian Acts (notes 21, 22 infra) are several. Per- 
haps inertia is most effective. ‘‘The most striking feature of bastardy legisla- 
tion is its stationary character.” See FREUND, op. cit., 29. In many states 
there has been no radical change in the law since before the Civil War. There 
is also an idea that the interests of the institution of marriage demand that 
the fruit of illicit relations must be penalized and made odious. See Ernst 
Freund, ‘‘The Present Law Concerning Children Born out of Wedlock, and the 
Possible Changes in Legislation,” STAN. LEG. PRoT., supra, 26, 27. See also 
C. A. H. Bartlett, supra, 582. 
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munity." Further steps in alleviation of the problem are being 
sought. The Commissioners of Uniform State Laws have drafted 
a “Uniform Illegitimacy Act,” ™ embodying provisions for the care, 
maintenance and supervision of mother and child, and for better 
enforcement of the father’s responsibility. The existing laws of 
thirteen states * provide means for the legitimation of children with- 
out the marriage of their parents’; eighteen states” provide for 
inheritance from the father upon some act manifesting his consent 
thereto,'* without marriage or adoption; and in five states™ the 
child inherits from the father without his act or consent.2° North 
Dakota and Arizona statutes make every child the legitimate child 
and heir of its natural parents.” This legislation is the closest 





1! As to the effect of birth out of wedlock on infant mortality and juvenile 
delinquency, see note 9, supra. See also Edith Foster, ‘“‘Protection and Care 
as a Public Health Measure,” Stan. Lec. Prot. supra, 37. As to the social 
problem involved, see C. C. Carstens, ‘‘What is the Practical Ideal of Pro- 
tection and Care for Children Born out of Wedlock,” Stan. Lec. Prot., supra, 
95. For an exhaustive bibliography of the subject, see 1 ILLEG. WELF. PRos., 
Supra, 59-95. 

2 For example, see resolutions of regional conferences held in 1920 under 
the auspices of the U. S. Children’s Bureau, STAN. LEG. PROT., supra, 14, et seq. 
See also syllabus of propositions adopted by these conferences as a basis of a 
program for illegitimacy legislation, ibid, 20, et seq. 

13 “A Bill for an Act Relating to Children born out of Wedlock and to make 
Uniform the Law with Reference Thereto,” adopted at the 32nd annual meet- 
ing of the Commissioners of Uniform State Laws, San Francisco, August, 1922. 

4 Cf. the proposals referred to in note 12, supra. The proposed Uniform 
Act is silent on the question of inheritance. The father’s estate is, however, 
made liable for the support of the child. 

16 See FREUND, op. cit., 22. The states are: Alabama, Arizona, California, 
Georgia, Idaho, Michigan, Mississippi, Montana, North Carolina, North 
Dakota, Oklahoma, South Dakota, Tennessee. 

16 Where no provision is made for legitimation, practically the same effect 
can generally be obtained by adoption. See Tirrany, Domestic RELATIONS, 
3 ed., 300, 310. See also E. R. James, supra, 22,e¢ seg. Adoption often has 
the advantage of not disclosing the fact of illegitimate parentage and birth. 
See FREUND, op. cit., 23. 

17 These states are: Alabama, California, Georgia, Idaho, Indiana (under 
special circumstances), Kansas, Mississippi, Montana, Nebraska, Nevada, New 
Mexico, North Carolina, Oklahoma, South Dakota, Tennessee, Utah, Washing- 
ton, Wisconsin. 

18 This “consent” must generally be manifested by recognition by the 
father, reception into his family, etc. In some states a decree of court is 
required, proceedings to be initiated by the father; e.g., Georgia, Mississippi, 
North Carolina, Tennessee. 

19 Arizona, Iowa, Missouri, North Dakota, Oregon. In Louisiana the child 
inherits if the father leaves no other relatives. 

20 In Iowa, the right of inheritance is created by public recognition of the 
child by the father, or by proof of paternity during the father’s life. See 1897 
Iowa CopE, SUPPLEMENTS 1913-15, § 3385. In Oregon, a decree of paternity 
is required, within three years of the child’s birth and during the father’s life. 
See 1917 Laws ORE., c. 48, § 14. 

"1 “Every child is hereby declared to be the legitimate child of its natural 
parents and as such is entitled to support and education, to the same extent 
as if it had been born in lawful wedlock. It shall inherit from its natural 
parents and from their kindred heir lineal and collateral.” See 1917 Laws 
N. D., c. 70, §1; 1921 Laws Ariz., c. 114. §.1. For comment on the North 
Dakota Act, see FREUND, op. cit., 25, 56. See also Lillian Grace Topping, 
“The North Dakota Law of 1919 (1917?),” STAN. Lec. Prot., supra, 48. 
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American approach to the Castberg Act of Norway, under which 
the father of every child born out of lawful wedlock is compelled 
to assume the full obligation that is owed to a lawful child.” 

A recent Missouri statute* presents a novel reaction to the 
problem of the child born out of wedlock. Missouri was one of the 
very few states in which there were no statutory provisions for the 
support of the child. Peculiar conditions in that state aggravated 
the situation. In 1919 and in 1921 a comprehensive code was sub- 
mitted to the legislature, embracing provisions for support by the 
father, inheritance from him, and, following the lead of Norway and 
North Dakota, legitimacy of all children as if born in lawful wed- 
lock.% The inheritance provision alone was enacted, and this was 
modified to provide that the child should be the heir of the father 
only upon the establishment of paternity in an action at law begun 
during the lifetime of the father, following the procedure of an ordi- 
nary civil suit, and maintainable only where the father and child 
belong to the same race.” In this statute Missouri recognizes the 





There seems to be but little trustworthy data by which the actual working 
of the law and its effect can be measured. 

22 This act was passed in 1915. For detailed discussion of the statute, see 
J. Castberg, “‘The Children’s Rights Laws in Norway,” 16 Jour. Soc. Comp. 
LEG., n. s., pt. 2, 283, e¢ seg. See also comment on the Act in 16 Cot. L. REV. 698. 
Sweden also has recent legislation on the subject, though of not so far-reaching 
character. See 11 Jour. Crim. L. & CRIMINOL., 284. 

23 See 1921 LAws Mo., 118. 

* The other states not having support legislation in 1919 were Idaho, 
New Mexico, Texas and Virginia. See FREUND, op. cit., 28, et seg. The absence 
of such legislation has been commented on judicially. See Easley v. Gordon, 
51 Mo. App. 637, 641 (1892). For discussion of the situation in Missouri, see 
Report oF MissourI CHILDREN’S CoDE COMMISSION FOR 1918. See also E. R. 
James, supra. 

*% As to the magnitude of the illegitimacy problem in Missouri, see REPORT 
oF MissourrI CHILDREN’S CopE COMMISSION, 1918. In 1912 there were recorded 
in the State 1822 births out of lawful wedlock. The percentage of such births 
is increased on account of the large number of colored people in the State, 
the birthrate out of wedlock being several times as high among negroes as 
among whites. See statistics in 1 ILLEG. WELF. Pros., supra, 20-27. See also 
Ross, Prin. Soctotocy, 16. In 1917 there were in Missouri over 55,000 colored 
children under the age of twenty. See Rep. Mo. CopE ComM., supra, 37. 

% See REP. Mo. CopE CoMmM., supra, 87-93. 

27 See 1921 Laws Mo., 118. ‘§ 311. A child hereafter born out of wedlock 
shall be capable of inheriting and transmitting inheritance from both its 
parents, and its parents and other blood relatives shall be capable of inheriting 
and transmitting inheritance from such child in like manner as if it had been 
born in lawful wedlock: Provided, however, that the provisions in this section 
shall not apply except in cases where the paternity of such child shall have 
been established by an action at law begun during the lifetime of the alleged 
father of such child. 

“*$ 311 a. Whenever any child shall have been born out of lawful wed- 
lock and the father and mother of such child shall not thereafter intermarry, 
then the mother of such child or any person of kin within the second degree of 
consanguinity shall be authorized to institute a suit in the circuit court having 
competent jurisdiction, the object and purpose of which shall be the obtaining 
of a decree establishing the paternity of said child; the practice and proceedings 
relative thereto shall be the same as in ordinary civil cases; providing, however, 
that no suit shall be instituted for the establishment of such paternity wherein 
the child and the alleged father do not belong to the same race.” 

“$312. If a man having a child by a woman, shall hereafter marry such 
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claim of the child to share in an intestate father’s estate, a recog- 
nition accorded by very few other states. But Missouri refuses to 
do what nearly all other states have done for half a century; *° 
z.e. compel the parent to provide for the child’s support. The present 
statute can hardly be effective towards solving the social problem,” 
since the father’s position in life is not usually such that his estate 
is of any value,” although he is in his lifetime generally able to 
contribute to the child’s support.® 

This legislation suggests many questions aside from the primary 
one of inheritance from the father. Should the father inherit from 
the child? * Under what circumstances shall a suit be brought to 
establish paternity;** what shall be the procedure; ** and should 








woman, such child shall be deemed the lawful child of both father and mother 
as from the time of its birth. And if a man shall marry a woman having, at 
the time, a child or children born out of wedlock and shall take such child 
or children into his home and shall hold them out as his own, such act shall 
be deemed conclusive proof that such man is the father of said child or 
children.” 

28 See notes 17, 18, 19, 20, supra. 

29 See FREUND, op. cit., 28, et seg., and facing p. 58. 

80 See note 10, supra. 

st That problem seems to arise largely from poverty. See notes 9, 11, 
supra. It takes ready money rather than a prospective right of inheritance 
to cope with immediate poverty. Further, it is unlikely that the right of 
inheritance is as potent a deterrent as is the prospect of having to contribute 
to the support of a possible child or go to jail. Of course neither inheritance 
nor support can remove the social stigma attaching to birth out of lawful 
wedlock, and hence no amount of legislation of any sort can be expected to 
solve the problem in its entirety. See J. Castberg, supra, 287. 

% For statistical data concerning the economic status of fathers in Boston, see 
2 Intec. WELF. Pros., supra 46. The basis of the social danger is poverty. See 
notes 9, 11, supra, and reference therein. 

% Data as to the collectibility of support money from fathers may be found 
in Stan. Lec. Prot., supra., 135, et seg., 140. See also 2 InLEG. WELF. Pros., 
supra, 47. The Probation Officer of the Central Municipal Court of Boston 
states that the average weekly support order issued by that Court in 1920 
was $4.55 per man; in 1921, $4.89. During those years, support orders issued 
in 70 per cent of the bastardy cases handled by the Court. 

* This is, of course, the effect secured by statutes giving the child the same 
rights and status as if born in lawful wedlock. For instance, the North 
Dakota and Arizona Acts, note 21, supra. 

% The proposed Uniform Illegitimacy Act, §17, provides for proceedings 
brought by the mother, or by the authorities charged with support, if the 
child is likely to become a public charge. If the mother is dead or disabled, 
the child may bring action by its guardian or next friend. As to the prac- 
ticability and advisability of state action and state guardianship, see FREUND, 
op. cit., 33, 36, 54. Minnesota has perhaps the most advanced legislation of 
any state concerning state guardianship. See 1917 Laws MINN., c. 104, 
§§ 1-5; c. 212, §§ 8, 9; 1921 Laws MINN., c. 489. For discussion of this Act, 
see William W. Hodson, “‘The Scope and Purpose of the Minnesota Law,” 
Stan. Lec. Prot., supra, 40. See also ibid, 33. As to the necessity of and 
means for state supervision of mothers and children, see Wilfred S. Reynolds, 
“Public Supervision and Guardianship,” ibid, 86; James F. Kennedy, ibid, 
90; John A. Brown, ibid, 91; Homer Folks, zbid, 143. : 

The proposed Act, § 19, further provides that if the father dies after the pre- 
liminary hearing, the proceedings shall be continued against his personal 
representative. Similar provisions are already found in some of the states. 
See FREUND, op. cit., 45. There is increased danger of blackmail if proceedings 
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the bringing of a suit be compulsory? *” Should the criminal law be 
available in the enforcement of the decrees rendered in these suits? ® 
Should it be made possible to effect legitimation by acknowledgment 
of the child, without court proceedings? ® Should difference in race 
bar establishment of paternity? *° The proposed Uniform LIllegiti- 
macy Legislation will soon present these and other problems of the 
same nature “ to the legislatures of many states. 





can be instituted after the alleged father’s death, against his estate. For other 
suggested provisions in precaution against blackmail, see Rep. Mo. CopE 
ComM., supra, 24, 198. The proposals of the Missouri Children’s Code Commis- 
sion embodied a provision that should it be impossible to establish the paternity 
of a child because of its mother having had intercourse with several men during 
the period in which the child must have been begotten, each such man should 
be liable for the support of the child during its minority. See Rep. Mo. CopE 
ComM., supra, 89. 

% For extended discussion of types of procedure for establishing paternity, 
see STAN. LEG. PROT., supra, 60 et seq., 124 et seq. 

The question in what court the suit shall be brought is important. For 
generalization of the present statutes, see FREUND, op. cit., 34. The Juvenile 
Court is favored by many, as a court of “socialized equipment.” There is a 
well recognized need for .individualization in the treatment of delinquents, 
defectives, and other unfortunates. See Ross, PRINCIPLES oF SocIOLoGy, 648. 
Many advocate that such individual attention be given children born out of 
wedlock and their mothers, through probation officers and similar administra- 
tive machinery. See discussion of this and other questions in STAN. LEG. Pror., 
Supra, 29, 41, 44, 60 et seqg., 124 et seq. 

Private hearings are provided for in Michigan and New York, and in Minne- 

sota the records are shielded from publicity. While the prospect of publicity 
may be a deterrent, it would seem to facilitate blackmail, and to deter the 
more scrupulous and timid from asserting their rights. The lurid revelations 
of many public newspapers make even a more fearsome prospect than a crowded 
courtroom. 
“ As to what is sufficient proof of paternity, see FREUND, op. cit., 39. See also 
W. Logan MacCoy, “Law of Pa. Relating to Illegitimacy,” 7 Jour. Crim. L. & 
CRIMINOL., 505, 516. One of the most difficult problems is that of the abscond- 
ing father. For treatment of it and summary of present legislation, see 
FREUND, op. cit., 46-52. 

87 It seems harsh to make the child suffer for the unwillingness of many 
mothers to proceed against the father, because of timidity, undue publicity, 
ample means, etc. Furthermore, it is not unlikely that fear of compulsory 
suit acts as a deterrent. No state has so far provided for compulsory deter- 
mination of paternity in every case. But see note 35, supra. See also 1 ILLEG. 
WELF. PrRos., supra, 40. 

38 In many states failure to make decreed support payments is a misde- 
meanor. See FREUND, op. cit., 30. The Massachusetts statute is typical. 
1913 Laws Mass., c. 563. In general, criminal prosecutions are probably 
cheaper, speedier and simpler than contempt proceedings. For a discussion of 
the subject, see Ernst Freund, ‘“‘The Present Law Concerning Children born 
out of Wedlock, and Possible Changes in Legislation,’ STAN. LEG. PRot., 
supra, 26, 31. 

89 Such provisions are common. See notes 15 ,16, supra. 

40 The fact that one purpose of all illegitimacy legislation is to protect the 
interests of the child argues against race discrimination. The child is equally 
innocent whatever his parents’ color. The social factors involved are complex. 
See note 25, supra. 

41 A large number of proposals for legislation, involving many interesting 
questions, are embodied in a Syllabus of Propositions to serve as a “Basis of a 
Program for Illegitimacy Legislation,” approved by a committee of the U.S. 
Children’s Bureau Regional Conferences held in 1920. They are printed in 
Stan. LEG. PROT., supra, 20 et seq. 
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RECENT CASES 


ADMINISTRATIVE LAW — APPLICABILITY OF THE COMMON LAW RULES 
OF EVIDENCE IN PROCEEDINGS BEFORE ADMINISTRATIVE TRIBUNALS. — A 
buyer of goods refused to accept delivery, alleging that the cloth was not 
of the color ordered. The dispute was referred to arbitration. The arbi- 
trators took the evidence of each side in the absence of the other, and 
made an award in favor of the seller. The buyer moved to set aside the 
award. Held, that the award be set aside. W. Ramsden & Co. y. Jacobs, 
[1922] 1 K. B. 640. 

For a discussion of the principles involved, see NOTES, supra, p. 79. 


ADMIRALTY — JURISDICTION — IMMUNITY OF A VESSEL FROM LIBEL 
AFTER TRANSFER FROM A SOVEREIGN TO A PRIVATE Party. — The Belgian 
vessel, Tervaete, while owned by the Belgian Government and while en- 
gaged in public duties, negligently collided with another vessel. Subse- 
quently it was transferred to private owners and was libeled for the 
injury. Held, that judgment be entered for the libellant. The Tervaete, 
[1922] P. 197. , 

It is a familiar doctrine that a sovereign, either domestic or foreign, 
cannot be sued without its consent. This principle applies to suits against 
the sovereign or against its property. The Exchange, 7 Cranch (U. S.) 
116; Parlement Belge, 5 P. D. 197; United States v. Clark, 8 Pet. (U. S.) 
436, 444. But in the principal case the sovereign was not sued. The 
theory of the court was that the injury gave rise to rights the remedy 
for which, though dormant while the vessel was owned by the government, 
sprang to life when it was transferred to private hands. It would seem that 
this result could be reached more readily in this country than in England. 
Here a libel is regarded as a suit against the vessel itself, and not against 
its owner. John G. Stevens, 170 U.S. 113, 120. See 35 Harv. L. REv. 330. 
Yet the United States Supreme Court in a recent case held the contrary. 
The Western Maid, U. S. Sup. Ct., Oct. Term, 1921, Nos. 21, 22, 23. 
This is hardly in keeping with previous cases in which the court has 
spoken of a right arising without a remedy. The Siren, 7 Wall. (U. S.) 
152, 155; The Davis, 10 Wall. (U. S.) 15. See United States v. Wilder, 
3 Sum. 308 (1st Circ.). See Charles H. Weston, “Actions Against the 
Property of a Sovereign,” 32 Harv. L. Rev. 266. This right is enforceable 
by counterclaim when the government takes affirmative action. United 
States v. Ringold, 8 Pet. (U. S.) 150. Considerations of policy alone forbid 
its enforcement when the sovereign has taken no action. 


AGENCY — MASTER AND SERVANT — AUTOMOBILES — LIABILITY OF THE 
OwNneER OF A FamiLy Car. — The defendant’s minor stepdaughter, driving 
the family car with his permission, and for her own pleasure, negligently 
injured the plaintiff. The trial court directed a verdict for the defendant. 
Held, that the judgment be reversed. Jones v. Cook, 11 S. E. 828 (W. Va.). 

The reasoning of this case is that since the car was provided for the 
pleasure of members of the family, and was being used for this purpose, 
the driver was acting as the agent or servant of the owner, within the 
scope of his employment. Absurd as is the fiction that the gift of the 
privilege of using a chattel makes the donee use it as a servant of the 
owner, it is supported by the weight of authority. Lynch v. Dobson, 188 
N. W. 227 (Neb.); King v. Smythe, 140 Tenn. 217, 204 S. W. 296; Bald- 
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win v. Parsons, 186 N. W. 665 (Iowa); Graham v. Page, 300 Ill. 40, 132 
N. E. 817. Contra, Arkin v. Page, 287 Ill. 420, 123 N. E. 30; Doran v. 
Thompson, 76 N. J. L. 754, 71 Atl. 296; Van Blaricom v. Dodgson, 220 

Y. rr1, 115 N. E. 443. Neither policy, nor analogy clearly supports 
this “‘family purpose doctrine.” Where one member of the family, or the 
chauffeur, drives another member of the family, respondeat superior clearly 
applies. Moone v. Mathews, 227 Pa. St. 488, 76 Atl. 219;' McNeal v. 
McKain, 33 Okl.. 449, 126 Pac. 742; Dennison v. McNorton, 228 Fed. 401 
(6th Circ.). But where the car is loaned to the chauffeur, it does not 
apply. Mogle v. Scott Co., 144 Minn. 173, 174 N. W. 832. Nor should it 
be warped to apply to the indistinguishable situation of a loan to a rela- 
tive. See 28 Harv. L. Rev. 91. The whole question resolves itself into a 
weighing of conflicting considerations of policy. See Edward W. Hope, 
“The Doctrine of the Family Automobile,” 8 Am. Bar Ass’N Jour. 350, 
365; 20 Cor. L. Rev. 213. In the situation here presented this should be 
left to the legislature. See 28 Harv. L: Rev. oz. It can hardly be 
doubted that a statute making the owner of an automobile liable for the 
injuries caused by it through negligent management by persons licensed by 
the owner to drive it would be constitutional. See 34 Harv. L. REv. 434. 


APPEAL AND ERROR — REVERSING JUDGMENT FOR ERROR TO WHICH 
No Exception Hap BEEN TAKEN. — In a trial for manslaughter the evi- 
dence was close. The prosecuting attorney introduced irrelevant evidence 
and improper argument and secured erroneous instructions, all grossly 
prejudicial to the defendant. Counsel for the defendant did not object or 
except through ignorance of trial procedure. Held, that the errors will be 
considered on writ of error. People v. Gardiner, 135 N. E. 422 (Ill.). 

Unless a party reserves a question for review by exception in the trial 
court, he cannot as of right raise the question on review. In most juris- 
dictions the appellate court cannot in any event notice questions not 
properly raised below. But the federal appellate courts may notice a 
plain error, though it was not assigned. Oppenheim v. United States, 241 
Fed. 625 (2nd Circ.). See Rutes or U.S. Circ. Cr. oF App., no. 11, 150 
Fed. xxv, xxvii. A few jurisdictions have a similar rule in criminal cases. 
People v. Weiss, 129 App. Div. 671, 114 N. Y. Supp. 236. Others restrict 
the application of the rule to capital cases. People v. Brott, 163 Mich. 150, 
128 N. W. 236. Distinctions are drawn between felony and misdemeanor 
cases. There are also numerous variations of this practice in civil cases. 
Cf. Howard v. Payne, 112 S. E. 437 (S. C.). The divergence of such pro- 
cedure from orthodox common law principles is evident. The objection may 
be raised that counsel, to have an ‘‘anchor to windward” in case of an 
adverse verdict, might exploit the rule by injecting error into the record 
through failure to object to erroneous rulings. But since the appellant 
cannot raise an unreserved point as of right, and since the court will notice 
= points only in extreme cases, the step taken by Illinois seems properly 
iberal. 


BANKRUPTCY — PREFERENCES — RIGHT TO RESCIND TRANSACTION FOR 
Fraup. — The defendants through the fraudulent misrepresentations of 
one Ponzi gave Ponzi money in return for his notes. Discovering the 
fraud within four months prior to bankruptcy, they rescinded, and were 
paid back the amount of their original contributions. The trustee in 
bankruptcy of Ponzi now sues to recover these sums on the ground that 
their payment was a preference. Held, that it was no preference; the 
money returned could be traced as being part of a mass which included 
their original contributions, and that even if it could not be traced, cestuis 
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of a trust ex maleficio do not fall within Section 60 of the Bankruptcy Act. 
Lowell v. Brown, 280 Fed. 193 (D. Mass.). 

Where one has been induced by fraud to sell the bankrupt goods, the 
defrauded party may recover the goods or the proceeds if he can follow 
them even though bankruptcy is about to take place. Donaldson v. 
Farwell, 93 U. S. 631; Gillespie v. J. C. Piles & Co., 178 Fed. 886 (8th 
Circ.). Indeed, where the res can be traced the defrauded party need not 
accept his own goods or their proceeds, but can accept other goods in lieu 
of them. Illinois Parlor Frame Co. v. Goldman, 257 Fed. 300 (7th Circ.). 
In the principal case the court shows there is no preference because the 
trust res is in existence. In such a case it seems clear Section 60 of the 
Bankruptcy Act does not apply if the cestwis insist on their rights. In the 
latter part of its opinion the court, however, goes further and says that 
even if the funds cannot be traced there is no preference, for Section 60 
of the Bankruptcy Act cannot apply to persons seeking to share in the 
general assets of the bankrupt if such persons were once cestuis of a trust 
ex maleficio. The statements of the court are not clear on this point; but 
if such is the holding it seems wrong.’ Where the trust res is exhausted, 
the cestuis are classed with general creditors and share with them. In re 
Mulligan, 116 Fed. 715 (D. Mass.). Payment by the bankrupt to them 
within the four months period might very well be a preference if the other 
essentials are also present. Clark v. Rogers, 228 U. S. 534; In re Dorr, 
196 Fed. 292, 298 (oth Circ.). 


BANKRUPTCY — PROPERTY PASSING TO TRUSTEE — CONDITIONAL SALE 
VALID WHERE POSSESSION IS IN THIRD Party. — The claimant sold cars 
to the bankrupt under a contract of conditional sale which provided that 
the bankrupt should lease the cars to a third party and assign the lease 
to the vendor. This was done. Each car bore plates giving the vendor’s 
name as owner. On the purchaser’s becoming bankrupt, the vendor seized 
the cars which were in possession of the lessee outside the jurisdiction and 
the trustee in bankruptcy obtained an order restraining sale. Held, that 
the order be vacated. Black v. Financing Corporation, 279 Fed. 732 
(3rd Circ.). 

A trustee in bankruptcy takes the status of a judgment creditor as of 
the time when the petition in bankruptcy is filed, and the rights of creditors 
are to be determined according to local law. See U. S. Comp. Star. § 9631. 
Bailey v. Baker etc. Co., 239 U. S. 268; Bryant v. Swofford etc. Co., 
214 U. S. 279. The great weight of authority supports the title of a 
vendor in a conditional sale as against the buyer’s creditors. Flint 
Wagon Works v. Maloney, 26 Del. 137, 81 Atl. 502. Cf. Harkness v. 
Russell, 118 U. S. 663. See W1LuisToN, SALES, § 326. However the settled 
law of Pennsylvania is opposed to that doctrine. Ott v. Sweatman, 166 
Pa. St. 217, 31 Atl. 102; Printing Press Co. v. Publishing Co., 213 Pa. 
St. 207, 62 Atl. 841. The facts of this case present a situation on which 
the courts of Pennsylvania have not yet passed and which may well be 
an exception to the rigid rule that conditional sales are void as against 
judgment creditors. Where possession is in a third party who holds as 
lessee, where the vendor holds an assignment of the lease, and where the 
actual ownership is plainly evidenced on the res, all causes of deception 
are removed and with them the only possible justification for the Pennsyl- 
vania doctrine. The decision therefore seems correct on principle and 
reconcilable with Pennsylvania authority. 


ConFLICT OF LAws — ADOPTION — DESCENT OF LAND TO CuHILpD LE- 
GITIMATED BY ADOPTION. — X, the illegitimate son of F and M, both 
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domiciled in California, was adopted by F pursuant to a provision of the 
California Civil Code. (Cat. Crv. CopE. § 230). X is now made defendant 
to a bill for the partition of lands in Illinois. The complainants, sisters of 
F, allege their heirship to F’s lands. Held, that X succeeds to F’s lands 
as the adopted son of F. McNamara v. McNamara, 135 N. E. 410 
Ill.) 

For a discussion of the principles involved, see NoTEsS, supra, p. 83. 


CONSTITUTIONAL LAW — TRIAL BY JURY — TERRITORIES OF THE UNITED 
States: Porto Rico. — The plaintiff in error was convicted in the courts 
of Porto Rico for criminal libel. Under the law of Porto Rico this offence 
is a misdemeanor and a defendant prosecuted for a misdemeanor is not 
entitled to a trial by jury. (Porto Rico, Cope. Cr. Pro., §178; 1904 
Porto Rico Laws, 130.) The plaintiff in error then sued out a writ of 
error from the United States Supreme Court alleging a violation of the 
Sixth Amendment. Held, that the judgment be affirmed. Balzac v. Porto 
Rico, 42 Sup. Ct. Rep. 343. 

The Constitution of its own force applies to “incorporated” territories. 
Rassmussen v. United States, 197 U. S. 516. It does not apply to “unin- 
corporated” territories. Downes v. Bidwell, 182 U. S. 244; Hawaii v. 
Mankichi, 190 U. S. 197. What will work an incorporation of a territory 
is by no means clear. At any rate the Supreme Court was clear that by 
the treaty with Spain Porto Rico was not “incorporated.” Downes v. 
Bidwell, supra. The question the principal case presented was whether the 
Organic Act of 1917 allowing Porto Ricans to become citizens of the 
United States had worked such a change that trial by jury was now 
guaranteed to Porto Ricans. See 39 Stat. AT L. 951. Congress can of 
course give the provisions of the Constitution the effect of a statute in 
territories to which the Constitution does not extend ex proprio vigore. 
See C. C. Langdell, “‘The Status of Our New Territories,” 12 Harv. L. 
REv. 365, 387n. But this was not done. See 39 Stat. aT L. gsr. Ar- 
guably the Organic Act so tied Porto Rico to the United States that it 
became “incorporated.” Cf. Rassmussen v. United States, supra. But as 
the law now stands, on the authority of the instant case, only a clear 
expression of legislative intent will induce the Supreme Court to recognize 
the ‘‘incorporation” of non-continental territories. 


ConstrucTIVE TRusT — CONVEYANCE INTER VIVOS — EFFECT OF 
CONFIDENTIAL RELATIONSHIP ON BURDEN OF Proor. —A, old and feeble, 
lived with a younger woman, B, on intimate terms. A conveyed her 
property to B under an unstated “‘arrangement.”” A died. C, A’s daughter 
and residuary devisee, demanded a conveyance by B to C. B admitted 
the relationship between herself and A and did not allege consideration 
for the conveyance, nor did she explain the arrangement under which 
she acquired the property. The lower court decreed that there was no 
“implied” trust. Held, that the decree be reversed. Berthelot v. Isaacson, 
278 Fed. 921 (5th Circ.). 

Proof of no more than relationship of intimacy and confidence between 
a donor and a donee is no ground for imposing a constructive trust even 
though the donor be an old and feeble person. See PERRY, Trusts, 4 ed. 
§ 210. If, however, undue influence is superadded, equity will step in to 
prevent the donee’s unjust enrichment. Cannon v. Gilmer, 135 Ala. 302, 
33 So. 659. See PERRY, op. cit. §210. See Roscoe Pound, “‘The Progress of 
the Law — Equity,” 33 Harv. L. REv. 420. Some courts in applying 
this rule have held that once the existence of a confidential relationship 
is proved, the burden of showing complete fairness is thrown on the donee. 
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Coburn v. Shilling, 138 Md. 177, 113 Atl. 761. See Cannon v. Gilmer, 
supra. This seems unduly hard on the donee. The confidential relation- 
ship alone is of no probative force in showing improper circumstances 
attending a gift. On the other hand, gifts entirely proper may be upset 
simply because the donee, as conceivably could often be the case, can 
adduce no affirmative evidence to the effect that the donor was thoroughly 
advised as to the significance of his acts and acted voluntarily. But where, 
in addition to the confidential relation, suspicious circumstances attend 
a gift, as in the principal case an unexplained “arrangement,” the courts 
seem justified in placing the burden of explaining such circumstances 
upon the donee. Cf. Coburn v. Shilling, supra. What are such suspicious 
circumstances must depend on the facts of each case. See 4 WIGMORE, 
EVIDENCE, § 2503. 


CoNTEMPT OF CourRT — INTERFERENCE WITH THE ENFORCEMENT OF A 
JUDGMENT IN A CRIMINAL Case. — One X was sentenced by the plaintiff 
judge to a term of imprisonment for speeding. On his arrival at the 
parish jail he was set free in consequence of a pardon issued by the de- 
fendant mayor. The pardon was invalid. The defendant was adjudged 
to be guilty of a contempt of court. He sued out a writ of certiorari. 
Held, that the decision be reversed. Hundley v. Foisy, 91 So. 164 (La.). 

For a discussion of the principles involved, see NOTES, supra, p. 93. 


ConTEMPT OF CourT — LIBELLOUS PUBLICATION UPON A PARTY AFTER 
Jupement. — The plaintiff had brought an action against the defendant 
to invalidate a ballot taken by the defendant on several grounds, one of 
them being fraud. The charges of fraud at the trial could not be sus- 
tained. The plaintiff then published a circular inaccurately reporting the 
proceedings and insinuating that the defendant was nevertheless guilty of 
the alleged fraud. The defendant now seeks an injunction to restrain the 
distribution of the circular as being a contempt of court. Held, that the 
petition be dismissed. Dunn v. Bevan, 127 L. T. R. 14. 

For a discussion of the principles involved, see NOTES, supra, p. 93. 


CONSTITUTIONAL LAW POWERS OF THE EXECUTIVE — MARTIAL LAw — 
DENIAL OF HABEAS CORPUS TO CIVILIAN SENTENCED BY MILITARY Com- 
MIssION. — The defendants, civilian citizens, were convicted and im- 
prisoned for offences against military regulations by a military com- 
mission occupying Nebraska City in accordance with the governor’s 
proclamation declaring martial law effective there. After the military 
authorities had been withdrawn, the defendants petitioned the federal 
court for a rule to show cause why a writ of habeas corpus should not be 
issued, on the ground that their rights under the Fourteenth Amendment 
had been violated. Held, that the petition be dismissed. U. S. ex rel 
Seymour v. Fisher, 280 Fed. 208 (D. Neb.). 

The governor’s discretion in calling out the state militia is not judicially 
reviewable. U. S. ex rel McMaster v. Wolters, 268 Fed. 69 (S. D. Tex.); 
In re Boyle, 6 Ida. 609, 57 Pac. 706; Moyer v. Peabody, 212 U. S. 78. 
It is also recognized that the military authorities may detain civilian 
prisoners as a preventive measure. In re Moyer, 35 Colo. 159, 85 Pac. 190; 
Ex parte Milligan, 4 Wall. (U. S.) 2, 127. See 26 Harv. L. REv. 636. 
But the punitive power of martial law is not generally conceded. See 
28 Harv. L. Rev. 415; 34 Harv. L. REv. 659. Some jurisdictions have 
denied it, and allowed habeas corpus to civilian prisoners sentenced by 
military authorities. Ex parte McDonald, 49 Mont. 454, 143 Pac. 947. (Cf. 
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Ex parte Milligan, supra. Other courts have sanctioned such military 
sentences. State v. Brown, 71 W. Va. 519, 77 S. E. 243; U. S. ex rel 
McMaster v. Wolters, 268 Fed. 69 (S. D. Tex.). The issue has been dis- 
tinguishable in these cases, however, in that the writ was sought while 
martial law was still effective. The principal case is the first to clearly 
question the constitutionality of continued imprisonment after the restora- 
tion of civil order. But see Ex parte Ortiz, 100 Fed. 955 (Circ. Ct., D. 
Minn.). Since it is public danger which warrants the substitution of 
executive process for judicial process, there is no reason why a jury trial 
should not be granted when the emergency is relieved. See Moyer v. 
Peabody, supra, 85. The power to try is not essential to martial rule as 
long as the power to detain is unhampered. The decision in the instant 
case is therefore unnecessary and unfortunate. 


EQUITABLE SERVITUDES — CHATTELS. — The plaintiff sold cigarettes to 
a purchaser subject to a restrictive agreement that they were not to be 
sold within the United States but were for export only. The purchaser 
resold them to the defendant who had notice of the restriction. The de- 
fendant advertised them for sale in the United States. The plaintiff 
moved for a preliminary injunction restraining the defendant from im- 
porting the cigarettes which had been shipped abroad, and selling them in 
the United States. Held, that the injunction be granted. P. Lorillard Co. 
v. Weingarden, 280 Fed. 238 (W. D. N. Y.). 

Courts have not been inclined to enforce restrictive covenants on 
chattels once they have left the hands of the purchaser who agreed to the 
restriction. Garst v. Hall & Lyon Co., 179 Mass. 588, 61 N.E. 210; 
A pollinaris Co. v. Scherer, 27 Fed. 18 (Circ. Ct., S.D. N. Y.); McGruther 
v. Pitcher, [1904] 2 Ch. 306; Taddy & Co. v. Sterious & Co., [1904] 1 Ch. 
354. See Park & Sons Co. v. Hartman, 153 Fed. 24, 39 (6th Circ.). 
One reason offered is that to do so will prevent the purchaser from en- 
joying the full benefits that usually accompany the ownership of chattels. 
While this is true, it is warranted because designed to protect the seller 
in his business. The second objection is that such covenants are unduly 
in restraint of trade and tend toward monopoly. If this be so, the court in 
each case can keep the agreements within their proper sphere by refusing 
to enforce those which are as a fact unduly in restraint of trade. Dr. 
Miles Medical Co. v. Park & Sons Co., 220 U.S. 373. But where the 
only effect of the agreement is to keep a particular lot of stale cigarettes 
off a market in which fresh lots of the same brand are being offered for 
sale without any restrictions this objection cannot be urged. See 3 
Wituston, Contracts, §§ 1636, 1639. If, then, the agreement is valid 
at law, there is no reason why equity should refuse relief when a case of 
irreparable injury, the loss of good will, is made out. A business may be 
the dominant tenement of an equitable servitude. Palumbo v. Piccioni, 
89 N. J. Eq. 40, 103 Atl. 815; Francisco v. Smith, 143 N. Y. 488, 38 N. E. 
980. There is nothing in the nature of a chattel which prevents it from 
being the servient tenement. Murphy v. Christian etc. Co., 38 App. Div. 
426, 56 N. Y. Supp. 597; ore & Newspapers Ass'n v. ‘O'Gorman Co., 
147 Fed. 616 (Circ. Ct., D. R. L.). 


EVIDENCE — JUDGMENTS — ADMISSIBILITY IN SuIT BETWEEN DEFEN- 
DANT IN PrIoR SuIT AND STRANGER. — The plaintiff assigned a second 
mortgage to the defendant bank as security for a loan and having paid . 
the loan sued for the wrongful discharge of the mortgage. The defendant 
to negative the damage to the plaintiff offered in evidence a decree ob- 
tained by a creditor of the mortgagor against the present plaintiff declaring 
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the mortgage void as in defraud of creditors. The evidence was rejected 
and the defendant excepted. Held, that the exception be sustained. Han- 
naford v. Charles River Trust Co., 134 N. E. 795 (Mass.). 

It has long been decided that a judgment cannot be used as evidence 
against a stranger to the action in which the judgment was rendered. 
The Duchess of Kingston’s Case, 20 How. St. Tr. 355, 537n. From this it 
was loosely stated that a judgment is admissible to prove the facts on 
which it is based only in a suit between the parties to the original action. 
This rule was then applied to exclude a judgment even when offered 
against a party to the action in which it was rendered although he had 
every opportunity to litigate the facts which the judgment is offered to 
prove. Lillie v. Woodmen of Am., 89 Neb. 1, 130 N. W. 1004; Stone v. 
State, 138 N. Y. 124, 128, 33 N. E. 733, 734. See Comm. v. Cheney, 141 
Mass. 102, 106, 6 N. E. 724, 727. Courts endeavor to justify this result 
by arguing that the rule is unjust unless its operation is mutual. Winston 
v. Starke, 12 Gratt. (Va.) 317, 319. See 2 BLACK, JUDGMENTS, 2 ed. § 608. 
The reasoning is questionable and there is need of liberalization. See 2 
TAYLOR, EVIDENCE, 11 ed., 1144; 5 WIGMORE, EVIDENCE, 2 ed. § 1347. Some 
courts have taken this step. Estate of Crippen [1911] P. 108; Mash v. 
Darley, [1914] 1 K. B. 1. See Vulcan etc. Co. v. Assmant, 185 App. 
Div. 399, 402, 173 N. Y. Supp. 334, 336. Unfortunately the court in 
the principal case can hardly be said to go along with these courts. 
The decree was offered not to prove the fraud upon which it was based 
but to prove the fact of its own existence and the legal consequences 
thereof, .e., that the mortgage was unenforceable in the plaintiff’s hands 
and hence of no value to him. For-such purpose a judgment is always 
admissible. Barkaloo’s Adm’r. v. Emerick 18 Ohio 268. See Spencer v. 
Dearth, 43 Vt. 98, 105. See 2 BLACK, op. cit. § 604. 


INITIATIVE AND REFERENDUM — POWERS OF THE LEGISLATURE — LEGIS- 
LATING ON SUBJECT MATTER OF REFERRED MEASURE. — The relator seeks 
a mandamus to compel the secretary of state to file his declaration of 
candidacy for a judgeship in a certain circuit. An act of the legislature 
abolishing this circuit had been suspended by a petition for reference to 
the voters. Before its submission, the legislature in special session passed 
a new bill purporting to repeal it, but reénacting most of its provisions. 
The Missouri Constitution provides: ‘‘Any measure referred to the people 
shall take effect and become the law when it is approved by a majority 
of votes cast thereon, and not otherwise. . . This section shall not be 
construed to deprive any member of the legislative assembly of the right 
to introduce any measure.” (Mo. Const. Art. 4, §57.) Held, that a man- 
damus should issue. State ex rel. Drain v. Becker, 240 S. W. 229 (Mo.). 

Since the legislature cannot deprive the people of the right to vote on 
a submitted act, the second act must be invalid in so far as it purports 
to repeal the referred measure. See Mo. Consr., Art. 4, §57. The princi- 
pal case goes beyond this and deprives the legislature of the power to 
legislate on the subject matter of the measure suspended. Only clear 
wording of a state constitution warrants such a restriction. See James B. 
Thayer, ‘American Doctrine of Constitutional Law,” 7 Harv. L. REv. 
129. It is not warranted by the Missouri Constitution. See Mo. Const., 
Art. 4, §57. It is not required to protect the people’s rights, for the 
new act may also be suspended, or by approving or rejecting the old the 
people may control the new by the ordinary operation of subsequent 
legislation. ‘The contention that to uphold the legislature here would 
promote friction with the people loses force under the almost universal 
rule that the legislature may repeal at once any act of the people. See 
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In re Senate Resolution, No. 4, 54 Colo. 262, 130 Pac. 333; State ex rel. 
Halliburton v. Roach, 230 Mo. 408, 429, 130 S. W. 689, 693. Probably 
the mala fide passage by the assembly of an identical measure should not 
be valid. But where the legislature in good faith has passed a measure 
with substantially different features its constitutionality should be un- 
questioned. Though the principal case is a pioneer on this question, a 
contrary view has been taken in recent cases involving municipal ordi- 
nances. State ex rel. Megnella v. Meining, 133 Minn. 98, 157 N. W. 991; 
Ex parte Statham, 31 Cal. Dec. 193, 187 Pac. 986. 


INSURANCE — MARINE INSURANCE — COLLISION WHILE OPERATING IN 
Convoy. — Two convoys, guarded by war vessels and sailing without 
lights under naval orders, met in waters of a war zone in 1918. A head-on 
collision resulted in which the Napoli was sunk. The cargo was covered by 
a marine policy issued by the libellant with the usual clause, “free from 
all consequences of hostilities or warlike operations,’ and by a “war risk” 
policy issued by the respondent, covering loss from “‘all acts in prosecution 
of hostilities between belligerent nations.” Liability being admitted, the 
“marine” underwriter paid half the loss and now libels the “war risk” 
underwriter claiming that the loss was proximately caused by, and was a 
consequence of, an act of hostility. Held, that the libel be dismissed. Queen 
Ins. Co. v. Globe & Rutgers Fire Ins. Co., 278 Fed. 770 (S. D. N. Y.). 

This decision is in harmony with the English cases construing similar 
“‘war risk” clauses, and is open to the criticism that has been directed at 
those cases. See 33 Harv. L. Rev. 706. Indeed the court says that the 
result of the English cases is unsatisfactory, but feels bound to follow them 
in this pioneer action in this country in the interest of “uniformity of view 
in a commercial world.” Since, however, the events that gave rise to this 
action and to the English cases were substantially contemporaneous, and, 
since the clauses in the policies were not inserted in the light of judicial 
interpretation, no fault could be found with a decision sustaining the libel 
in the principal case. 


INTERSTATE COMMERCE — CONTROL BY CONGRESS — LIABILITY OF 
TERMINAL CARRIER. — The plaintiff shipped horses over connecting lines 
under a through bill of lading which limited the liability of all, except the 
initial carrier, to accidents happening upon the connecting carrier’s own 
line. The horses became diseased through the negligence of an inter- 
mediate carrier. The plaintiff sued the terminal carrier and recovered. 
Held, that the judgment be reversed. Oregon-Washington R. R. & N. Co. 
v. McGinn, 42 Sup. Ct. Rep. 332. 

The plaintiff shipped apples over connecting lines. There was evidence 
to show that they were in good condition when delivered to the initial 
carrier, but frozen when delivered by the defendant, the terminal carrier. 
Where the damage occurred was not shown. The plaintiff sued the ter- 
minal carrier and recovered. Held, that the judgment be affirmed. Chicago 
& N. W. Ry. Co. v. Whitnack Produce Co., 42 Sup. Ct. Rep. 328. 

At common law, in the absence of special stipulation, connecting carriers 
are bound to carry safely only over their own line and to deliver safely 
to the next connecting carrier. Myrick v. Michigan Cent. R. R. Co., 
107 U. S. 102, 107. When, however, goods are shown to have been deliv- 
ered to the initial carrier in good condition, there is a presumption that 
any injury to them happened on the line of the terminal carrier and it is 
liable for such injuries in the absence of evidence that it received the 
goods in a damaged condition. Moore v. N.Y., N.H. & H. R.R. Co., 173 
Mass. 335, 53 N. E. 816. In this state of the common law the Carmack 
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and Cummins Amendments to the Interstate Commerce Act were passed. 
These amendments impose on the initial carrier liability for all injuries 
to goods received by it whether such injuries occur on its own or on con- 
necting lines. See 34 Stat. aT L. 595; 38 Stat. aT L. 1196. The principal 
cases demonstrate that these amendments have not deprived the shipper 
of any of his preéxisting common-law remedies and that their only effect 
is to add to his common law remedies a right of action against the initial 
carrier. 


PARTIES — REPRESENTATIVE ACTIONS UNDER THE CopEs. — An Ontario 
court rule provides that “where there are numerous persons having the 
same interest, one or more may sue or be sued, or may be authorized by 
the court to defend on behalf of or for the benefit of all.”” (Consort. RuLEs 
oF Prac. AND Proc. or Sup. Cr. or Jup. No. 75.). The plaintiff, injured by 
a rope stretched across the road during a public demonstration of the M 
Association, brought an action for negligent injury against the president, 
treasurer, and secretary of said association, and moved for an order under 
the above rule authorizing the above named officers to defend on behalf of 
the association and all of its members. Held, that the motion be denied. 
Barrett v. Harris, 2t Ont. W. N. 293. 

For a discussion of the principles involved, see NOTES, supra, p. 80. 


PROXIMATE CAUSE — INTERVENING CRIMINAL Act OF THIRD Party — 
AvuTOMOBILES. — The defendant loaned his automobile to X, knowing that 
X would probably drive while intoxicated, and knowing the consequent 
danger. X did drive it while intoxicated, and negligently injured the 
plaintiff. The trial court overruled a demurrer to the complaint. Held, 
that the judgment be affirmed. Mitchell v. Churches, 206 Pac. 6 (Wash.). 

While an automobile is not regarded as a dangerous instrument, kept 
at the owner’s peril, it is dangerous when incompetently driven, and the 
owner owes a duty to use care that it is entrusted only to competent drivers. 
Raub v. Donn, 254 Pa. St. 203, 98 Atl. 861. See Gardner v. Solomon, 200 
Ala. t15, 75 So. 621. The reasons for imposing this duty will adequately 
support the imposition of a similar duty not to entrust the car to a person 
who, though now competent, may reasonably be expected to become in- 
competent, from intoxication, while still in control of the car. It would 
be a very artificial doctrine that would absolve the defendant in the 
latter case merely because X’s act, driving while intoxicated, was a crime. 
See 1922 WasH. Rem. Comp. Srat., § 2527. But according to the weight 
of authority, granted the breach of duty by the defendant, the intervening 
criminal act “insulates” the defendant’s negligence, and makes it remote. 
Hullinger v. Worrell, 83 Ill. 220; Andrews v. Kinsell, 114 Ga. 390, 40 S. E. 
300; The Lusitania, 251 Fed. 715 (S. D. N. Y.). This doctrine is not 
reinforced by the contract cases which refuse to allow proof that the vendor 
knew of the vendee’s intention to use the goods for an illegal purpose as 
a defence to an action for goods sold and delivered. Hill v. Spear, 50 N. H. 
253; Graves v. Johnson, 179 Mass. 53, 60 N. E. 383. Contra, Pierce v. 
Brooks, L. R. 1, Ex. 213. See 3 Wituiston, Contracts, §1754. A quid 
pro quo having been given, the courts require strong grounds of policy 
before they will impose a forfeiture in favor of the buyer who committed 
the crime. On the other hand, there is reputable authority in support of 
the principal case. Sullivan v. Creed, [1904] 2 Irish 317; Brower v. 
N.Y.C. & H.R. Ry. Co., 91 N. J. L., 190, 103 Atl. 166. See Joseph H. 
Beale, ‘“The Proximate Consequences of an Act,” 33 Harv. L. REV. 633, 
657. See 29 Harv. L. REV. 453; 35 Harv. L. REv. 467. 
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RESTRAINTS OF TRADE — CONTRACTS NOT TO DEAL WITH COMPETITORS 
— Tue Crayton Act.— The defendant manufacturing company, con- 
trolling 95% of the shoe machinery business of the country, leased its 
machines subject to various restrictive covenants: e.g., the lessee was for- 
bidden to use the defendant’s machines on shoes upon which other opera- 
tions were performed by machines of defendant’s competitors; and the 
lessee was required to buy all supplies from the defendant, to pay royal- 
ties on shoes made with machines not owned by the defendant, etc. The 
District Court enjoined the use of the leases, holding them illegal under 
the Clayton Act. (38 Stat. aT L. 731, §3). Held, that the decree be af- 
firmed. United Shoe Machinery Corp. v. United States, 42 Sup. Ct. Rep. 363. 

The plaintiff, a manufacturer of patterns for garments, contracted to 
supply the defendant, a retail merchant. The defendant agreed not to sell 
during the term of the lease patterns made by competitors of the plaintiff. 
The plaintiff seeks to enjoin a breach of this promise. The plaintiff con- 
trolled 40% of the pattern agencies in the country. The District Court 
dismissed the bill as stating a contract illegal under the Clayton Act. 
(38 Stat. AT L. 731, §3). Held, that the decree be affirmed. Standard 
Fashion Co. v. Magrane-Houston Co., 42 Sup. Ct. Rep. 360. 

For a discussion of the principles involved, see NOTES, supra, p. 86. 


SALES — STATUTE OF FrRAuDS — Goops To BE MANUFACTURED BY A 
THIRD PARTY FOR THE BUYER AT THE ORDER OF THE SELLER. — 
The plaintiff contracted to sell the defendant certain styles of shoes which 
were to be manufactured by a third party at the order of the seller, 
and which were not suitable for sale to others in the usual course of 
the seller’s business. There was no writing sufficient to take the transac- 
tion out of the statute of frauds. The seller delivered the shoes to the 
buyer who refused to receive them. Held, that judgment be entered for 
the defendant. Atlas Shoe Co. v. Rosenthal, 136 N. E. 107 (Mass.). 

At common law, the Massachusetts rule, supported by the weight of 
authority in this country, was that a contract for the delivery of goods 
above a certain value was a contract of sale within the statute of frauds 
unless the goods were to be manufactured by the seller for the buyer and 
were not suitable for sale to others in the ordinary course of the seller’s 
business. Mixer v. Howarth, 21 Pick. (Mass.) 205; Goddard v. Binney, 
115 Mass. 450. See WILLISTON, SALES, §55. If, however, the goods 
were to be manufactured by another for the buyer at the order of the 
seller, it was a contract of sale within the statute of frauds. Smalley v. 
Hamblin, 170 Mass. 380, 49 N. E. 626; Millar v. Fitzgibbons, 9 Daly (N. Y.) 
505; Edwards v. Grand Trunk R. R., 48 Me. 379. But there was a consider- 
able body of authority holding that where the goods which the seller procured 
to be manufactured for the buyer were not vendible in the general market, 
the transaction did not come within the statute. Bird v. Muhlinbrink, 
1 Rich. Law (S. C.) 199; Abbott v. Gilchrist, 38 Me. 260; Forsyth v. 
Mann, 68 Vt. 116, 34 Atl. 481; Morse v. Canaswacta Knitting Co., 154 
App. Div. 351, 139 N. Y. Supp. 634. In states which have adopted the 
provision of the Uniform Sales Act there should be no further confusion on 
this point. See Unrrorm Sates Act §4. The Sales Act embodies the 
Massachusetts rule. The words “by the seller” are clear and unam- 
biguous. Eagle Paper Box Co. v. Gatti-McQuade Co., 164 N. Y. Supp. 201. 
For this reason the present case is indisputably right. 


STATUTES — CONSTRUCTION — EFFECT OF TRANSPORTATION ACT OF 
1920 ON CONTRACTUAL PERIOD OF LIMITATION. — An interstate shipment 
of tin, consigned to the defendant in error under a contract incorporating 
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the conditions of the uniform bill of lading, was looted en route. Suit was 
not instituted within the limitation provided for by the bill of lading. In 
replication to a defense setting forth the limitation, the consignee relied on 
the Transportation Act of 1920, which directed that the time of federal 
control of railroads be deducted in computing “periods of limitation in 
actions against carriers . . . for causes of action arising prior to federal 
control.” (41 Stat. at L. 462, § 206f.) Held, that the Transportation Act 
did not apply to limitations arising out of contract. New York Central R. R. 
Co. v. Lazarus, 278 Fed. 900 (2nd Circ.). 

The United States Supreme Court has held that statutes of limitation 
in actions on personal debts may be suspended without violating the con- 
stitutional guaranty of due process, and has distinguished debts, where 
the statutes bar only a remedy, and property, where the operation of the 
statutes vests rights analogous to prescription. Campbell v. Holt, 115 U. S. 
620. The principal case endeavors to add a further distinction between 
periods of limitation imposed by statute, and those created by contract. 
The opinion suggests that to hold the contractual limitation within the sus- 
pending force of the Trdnsportation Act would be unconstitutional, the 
court relying on the argument that the completion of such a limitation 
destroys liability and vests a right to assert the defense. See Lawrence v. 
City of Louisville, 96 Ky. 595, 29 S. W. 450; The Harrisburg, 119 U.S. 199, 
214. See also Woop, Lruirations, § 11. This reasoning seems unnecessary, 
in view of the construction adopted by the court, by which the words “periods 
of limitation now prescribed by state or federal statutes” — used generally 
throughout the act — are held to qualify the words “periods of limitation”’ 
used in the clause in question, and to restrict the operation of that clause 
to statutory periods of limitation. 


TAXATION — GENERAL LIMITATIONS ON THE TAXING POWER — STATE 
Tax on Imports. — Oil was imported in tank steamers from Mexico which 
on arrival at the city of South Portland was pumped into tanks on shore 
there to remain until drawn into tank cars and trucks to be delivered to 
customers. While stored in the tanks the oil was taxed by the city as part 
of the property of the plaintiff who thereupon sought to avoid the tax on 
the ground that it was contrary to the Constitution of the United States 
which prohibits the state from laying imposts or duties on imports without 
the consent of Congress. (U.S. Const., Art. I, § 10.) Held, that the city 
may assess such tax. Mexican Petroleum Corp. v. City of South Portland, 
115 Atl. goo (Me.). 

The point at which goods lose their character as imports so as to become 
taxable by a state has been determined to be when the original package in 
which the goods have been brought into the state has been broken. Brown 
v. Maryland, 12 Wheat. (U. S.) 419; May v. New Orleans, 178 U. S. 496. 
But this test is by no means conclusive and at times others must be resorted 
to. Austin v. Tennessee, 179 U. S. 343; Mobile v. Waring, 41 Ala. 1309. 
See People v. Schmidt, 218 N. Y. 256, 112 N. E. 755. Instead, then, of 
stretching the original package doctrine to cover cases of which the court 
had no conception when the doctrine was originated, as was done in the 
principal case, it would be appropriate to determine whether the goods 
have become part of the general mass of property within the state merely 
from the way the goods are treated. Thus in the principal case, a controlling 
consideration is the fact that the oil was placed in tanks from which the 
plaintiff drew to supply its customers and was treated as part of the plaintiff’s 
supply within the state available for the purpose of meeting the plaintiff’s 
obligations. Authority for this method of approach is found in cases which 
have determined the point at which gas in subsidiary pipe lines fed from 
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trunk lines from outside the state has become mingled with the property 
within the state so as to be no longer a part of interstate commerce. West 
Va. & Maryland Gas Co. v. Towers, 134 Md. 137, 106 Atl. 265; State v. 
Flannelly, 96 Kan. 372, 152 Pac. 22. 


Torts — LIABILITY OF OCCUPIER OF PREMISES — ATTRACTIVE NUISANCE. 
— On the defendant’s land in the outskirts of a city of 8,000 inhabitants 
was an abandoned cellar. A pool of water, clear in appearance but danger- 
ously poisoned with sulphuric acid to the knowledge of the defendant,. 
collected therein. Two children, aged 8 and 11, came upon the land, and 
were then attracted to the pool; they swam in it and died of poisoning. 
The cellar and pool were 100 feet from the highway, and there were paths 
across the land. No evidence was offered that children were accustomed to 
go to the place or that the sight of the pool had induced the deceased 
children to enter the land. It was doubtful whether the pool was visible 
from any point where the children lawfully were. The parents of the 
children brought action against the defendant and from a verdict and 
judgment in their favor the defendant sought review by writ of certiorari. 
Held, that the judgment be reversed. United Zinc & Chemical Co. v. Britt, 
42 Sup. Ct. Rep. 299. 

The federal rule in force since 1873 applied to “attractive nuisance” 
cases a standard of the foreseeability of the child’s presence and injury; 
the child’s technical situation as a trespasser was immaterial. Railroad Co. 
v. Stout, 17 Wall. (U. S.) 657. The Court in the Britt case disclaims any 
intention to overrule this decision; but it is submitted that the later 
decision appreciably modifies the earlier. Under the Britt case mechanically 
delimited categories of trespassers, invitees, and licensees are erected from 
the fictions of implied license and implied invitation; those in the category 
of trespassers are held to be owed no duty of care; the foreseeability of the 
child’s presence through other causes than a fictional license or invitation 
is immaterial. This substitution of rigidity for flexibility in a branch of 
the law where flexibility to meet the varied circumstances of human experi- 
ence is a prime requisite seems a retrogression in the humanization of the 
law of torts. See 35 Harv. L. REv. 68. But see Jeremiah Smith, “Liability 
of Landowner to Children Entering without Permission,” 11 Harv. L. REv. 
349; 12 ibid. 206. 


Torts — NEGLIGENCE — EXISTENCE OF Duty Not Arisinc Out oF 
ContTrRAcT — NEGLIGENT MISREPRESENTATION. — The defendant, a public 
weigher, was ordered and paid by the vendor to weigh goods sold. The 
defendant knew that the purpose of the weighing was to determine the 
amount that the plaintiff, the purchaser, should pay. The defendant 
was negligent in the weighing, and the plaintiff, acting on the defendant’s 
certificate of weight, overpaid the vendor. The plaintiff sues in tort for 
negligence. Held, that judgment be entered for the plaintiff. Glanzer v. 
Shepard, 135 N. E. 275 (N. Y.). 

The maker of an article which, if defective, would be reasonably certain 
to place life or limb in peril, is liable to a purchaser of such article, irre- 
spective of contract, for injuries caused by the maker’s negligence. 
MacPherson v. Buick Motor Co., 217 N. Y. 382, 111 N. E. 1050. See 
29 Harv. L. Rev. 866. The same liability exists for damage to property. 
Quackenbush v. Ford Motor Co., 167 App. Div. 433, 153 N. Y. Supp. 131. 
And, likewise, for loss of reputation and profits. Mazetti v. Armour 
& Co., 75 Wash. 622, 135 Pac. 633. Contra, Nelson v. Armour Packing 
Co., 76 Ark. 352, 90 S. W. 288. The principle of law should be the 
same where the action of the! defendant is directed toward another’s 
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governance of conduct as where it is directed toward that other’s person 
or property. The result attained in the present case is, therefore, entirely 
satisfactory. But the court draws a very fine and highly technical dis- 
tinction between this case and one of negligent misrepresentation, thereby 
avoiding serious obstacles in the path of a recovery. Cf. Le Lievre v. 
Gould, [.1893]1 Q. B. 491. See 7 Harv. L. Rev. 124. Emphasis is placed 
on the negligent performance of a physical service or act as the basis of 
liability. But recovery should not be denied simply because this physical 
, act is missing and there is substituted a mental service or act negligently 
performed which similarly finds its culmination in the words of a certificate 
or prospectus. Cf. Reno v. Bull, 226 N. Y. 546, 124 N. E. 144. See 14 
Harv. L. Rev. 66. If, in the future, the cause of action in the latter 
case is based on the negligence of the defendant and not on deceit, it 
seems that the plaintiff should recover on the principles of the present 
case. 


Unratr COMPETITION — MEASURE OF DAMAGES — GOODWILL IN TITLE 
oF Pray. — The plaintiff translated and copyrighted Benavente’s play, 
“La Malquerida” (The Ill-beloved), gave it the title, ‘‘The Passion Flower,” 
and contracted with the defendant H for production of the play on a royalty 
basis. Meanwhile, Benavente sold his motion-picture rights to G. After 
the plaintiff’s play was an established success, H bought these rights from 
G for $2,000 and sold them under the plaintiff’s title, ‘‘The Passion 
Flower,” to S for $25,000. Under this title the moving pictures were 
produced in competition with the plaintiff’s play and without his consent. 
The plaintiff seeks to enjoin production of the moving pictures and asks 
for damages. Held, that production under the plaintiff’s title be enjoined 
and that the plaintiff have an accounting of the profits of H and S and 
recover damages. Underhill v. Schenck, 193 N. Y. Supp. 745 (App. Div.). 

Unfair competition is often treated as a tort for which the plaintiff 
should be compensated. See Sharpless v. Lawrence, 213 Fed. 423, 426 
(3rd. Circ.); Prest-O-Lite Co. v. Bournonville, 260 Fed. 442, 443, 444 
(D. N. J.); G. & C. Merriam Co. v. Saalfield, 198 Fed. 369, 376 (6th Circ.). 
The defendants’ profits are so far in excess of the plaintiff’s loss here that 
on such a theory the case would be wrong. It is, however, fundamental 
that one is liable for any proceeds obtained by the wrongful use of 
another’s property. Newton v. Porter, 69 N. Y. 133. It is on this basis 
that equity, when enjoining the infringement of patents or trade-marks, 
makes the defendant disgorge his profits. Tilghman v. Proctor, 125 U. S. 
136; Prest-O-Lite v. Bournonville, supra; Benkert v. Feder, 34 Fed. 534. 
(Circ. Ct., N. D. Cal.) Goodwill is also a form of property. See RoGERs, 
Goop WILL, TRADE-MARKS, AND UNFAIR TRADING, 127; Nims, THE LAW 
oF UNFAIR BUSINESS COMPETITION, 1 ed., 21. The defendant in the 
principal case wilfully appropriated the goodwill of the plaintiff. Though 
the courts do not generally recognize unfair competition as an appropria- 
tion of property, they reach the same result where the wrong was wilful 
by imposing punitive damages on the defendant to the extent of his 
profits. See Sharpless v. Lawrence, supra; Dickey v. Metro Pictures Corp., 
164 N. Y. Supp. 788 (Sup. Ct.). See 29 Harv. L. REv. 763, 765. They 
then justify their result by arguing that it is impossible to determine 
what portion of the defendant’s profits were taken from the plaintiff, 
and that any other rule leaves the innocent plaintiff unprotected. See 
Hamilton-Brown Shoe Co. v. Wolf Bros. Co., 240 U. S. 251, 261; Graham 
v. Plate, 40 Cal. 593, 598. The result is unobjectionable but the reasoning 
is unfortunate. 
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AN INTRODUCTION TO THE PHILOsopHY oF LAw. By Roscoe Pound. New 
Haven: Yale University Press. London: Humphrey Milford. Oxford 
University Press. 1922. pp. 307. 


One type of philosophy of law brings jurisprudence down from the 
clouds and starry heights to dwell in the homes and by the hearths of 
men. The other takes it from the earth to the clouds and leaves it 
there. Dean Pound offers us an introduction to the kind that is willing 
to dwell among us; but, as Dewey says, it is much harder to introduce 
a man to philosophy than it is to introduce him to another man. You 
cannot pass it off with a “pleased to meet you.” If the man who is 
introduced has not already met philosophy, he is not at all sure that he 
is pleased; and philosophy makes no response at all. 

Dean Pound has given us a clear, concise introduction to the philos- 
ophy of the law. It is so concise that it is impossible to summarize it 
so as to give any idea of its wealth of learning. It is as popular in its 
method of presentation as an introduction to philosophy can be; but many 
a reading and re-reading will be necessary before one who knows law can 
understand the philosophy, if it is really his first introduction. This grows 
out of the very nature of the subject. With the jurists unable to agree 
upon the essential nature of law, and with the philosophers agreeing that 
there is no generally received definition of philosophy, the philosophy 
of law might well seem a hopeless task. 

The book begins with a discussion of the function of legal philosophy; 
from the Greek period, through the Roman and mediaeval, down to the 
present time. Though usually innocent of any knowledge that it was 
philosophy that it was invoking, law has always invoked some system of 
philosophy; in periods of growth, to guide its steps and to justify its 
departure from beaten paths; in periods of consolidation and quiescence, 
to justify its inaction. Law has never been able to do without philosophy. 
In any attempt to grasp the true nature of law, we must get behind the 
superficial, the formal, the verbal. This is what philosophy is. 

The constant struggle of our Anglo-American law to adapt itself to the 
needs of a rapidly developing civilization whose problems change more 
rapidly than solutions can be furnished, has prevented any orderly and 
systematic development of legal principles on the one hand; and on the 
other, has driven the law of man to invoke the aid of the natural law, 
the eternal, the omnipresent. The systematic development of Roman law 
was greatly aided by the fact that civilization was almost stationary for 
four centuries. Augustus found the eternal city brick and left it marble; 
Nero swept away the tenements and built his Golden House; the Gen- 
eral-in-Chief and leader of the Senate became the Emperor; but the life 
of the masses was much the same under Theodosius as under Augustus. 
The legal problems remained, in substance, the same: and the greater 
number of problems that could come up had arisen and had been settled 
in an orderly and systematic fashion. If Rome solved her problems more 
neatly than we have, she had far simpler ones to solve. Yet even Roman 
law developed from a rather primitive city law into a world law by its 
appeal to natural law. In both systems the theory of law turned from 
natural law to the theory of the will of the sovereign, as development by 
jurists and courts slackened, and legislation took its place. In Rome, 
the relatively static condition of its civilization made it possible to cling 
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to the theory of natural law after legislation had in fact become the grow- 
ing point of the law. In Anglo-American law the continued development 
of society on the one hand, and the entrenchment of natural law behind 
constitutional bills of rights on the other, has made the theory of natural 
rights powerful to check legislative development. 

The end or purpose of law is treated next. Primitive society is weak; 
and primitive law seeks little more than the suppression of the blood 
feud. As society grows stronger, and as manufacturing and commerce 
appear, law aims higher and seeks, by rigid rules, to adjust disputes in 
their inception. When organized society becomes conscious of its own 
strength, law ventures on the luxury of attempting to do justice. Its 
first idea of justice is to keep things as they are; its later idea, is to shape 
things as they ought to be. It is in determining what ought to be that 
philosophy lends its greatest aid to law; but all too often, the stepping- 
stone of one generation is the stumbling-block of the next. 

The application of law including the finding of law and its interpreta- 
tion; the blending of interpretation into law-making on the one side, and 
administration on the other; and the attempt to adjust the ancient feud 
between the certainty of arbitrary rules and the justice of more or less 
elastic standards; are next considered. ‘The fact that a rule when applied 
logically works injustice, means one of two things; either that the rule 
has been inaccurately stated on premature deductions from incomplete 
bases, or that it is an attempt to state in definite terms that which from 
its nature is incapable of being limited by definitions. In the first case 
it must be restated accurately; in the second, the attempt to state law 
in the form of rules must be abandoned; or else justice must be sacrificed 
to certainty. Certain safety valves always exist in every developed or 
developing system by which some degree of discretion may be exercised; 
whether avowedly, through administrative boards, or under guise of 
special remedies, and blending of law and fact together. 

The various concepts of liability, property, and contract are next con- 
sidered: with a brief summary of their historical development, and of the 
philosophical theories by which they have been supported and justified. 
These chapters deal with the extension of the idea of liability from specific 
wrongs, limited by rigid definitions, to the general theory of liability 
arising from any invasion of that security to which the individual is en- 
titled, and the corresponding revival of liability without fault; the im- 
position of liabilities growing out of special relations without regard to 
the will of the party upon whom they are imposed; the theories of the 
nature of property, and of its acquisition; the extension of the idea of 
ownership; the relation between custody, possession, and ownership; 
the change from family ownership to individual ownership; and the 
gradual reversion to types of group ownership, along with restrictions upon 
the more extreme types of exercise of individual rights; the nature of 
contract, at first religious in its origin, and gradually taken over by law 
as differentiated from religion; its development from certain rigid classes 
of contract to the broader theories of enforcing promises; the doctrine of 
freedom of contract; and the growing tendency of our law to give effect to 
deliberate promises and waivers, without regard to equivalents, bargain- 
ing, or consideration. 

The book ends with a short but excellent bibliography. 

An excellent, impartial and concise presentation of the subject, it leaves 
us with the uneasy feeling that neither philosophy nor law, nor any com- 
bination thereof, has led the way as often as it should to any creative 
or constructive juristic system. It is the pressure of interests demanding 
satisfaction, and the roughly empirical balancing of them into a system, 
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workable even if illogical, that has shaped our society, our government 
and our law. The sovereign, whether the autocrat or the people, is always 
given to doing as he will or as he must; leaving to his ministers, jurists 
and philosophers the task, often much harder, of justifying what the 
sovereign has done. The constant pull of a desire for certainty and uni- 
formity in one direction, and of justice and righteousness in the other, 
has made the law move in a path determined by a resultant of these 
factors. This is the motive power. One of the brakes is the conservatism 
of man, most extreme in the primitive type; but strong in the modern 
species. The other is the great mass of the law; worked out by genera- 
tions of the best intellect that could be secured for the most intellectual 
of all tasks; too great for any man to grasp, to say nothing of rebuilding 
from fundamental principles. 

But, after all, law is life; and, like all life, it is known by its effects 
while its essential nature defies analysis. 


WILLIAM HERBERT PAGE 





THE SUPREME Court IN UNITED StaTEs History. By Charles Warren. 
Boston: Little Brown and Company. 1922. 3 vols: pp. xvi. 540; 
X, 551; X, 532. 

Success is measured by comparing performance with promise; it is un- 
fair to dwell on what might have been undertaken. The promise of this 
book is not modest; yet no history of the court’s place in jurisprudence 
is attempted, nor any assessment of the jural value of its decisions; 
much less an appraisement of its personnel, or a critique of ultimate 
value. It is a chronological statement of the Court’s constitutional 
labors; with notes on its changing membership and environment, and 
the counsel who invited, if they did not guide, the more famous decisions. 
In the words of the preface, it is “‘not a law-book,” but an effort to 
“‘correlate in the reader’s mind” the work of each term “with the polit- 
ical events in the nation’s history.” 

This promise is great enough: the result an admirable fulfillment for 
such readers as know the lesser landmarks in our political history. Those 
however who cannot promptly “correlate” The Betsy with Jeffersonian 
Sans Culottism, or Ex parte Milligan with The Knights of the Golden 
Circle, or a long line of early cases with a profound social aversion to 
wasting money in paying debts, especially to non-resident creditors, — 
would do well to read McMaster before attempting Warren. The work 
is novel in plan, most valuable in substance, and in manner excellent; 
avoiding alike the rose-colored glass of Carso. and the poisoned dagger 
of Myers; while giving for the whole court much of the background so 
artistically conceived for Marshall by Beveridge. 

Mr. Warren has acquired the merit, so hard for a lawyer, of holding 
no brief for any of the fire-makers to whom the Court gave fuel. From 
Genet through Burr to Debs, from the Embargo through Slavery to 
Reconstruction, he adduces contemporary comment from amazingly 
different sources; but rarely fails to leave the reader to draw his own 
conclusions. Political pamphlets and oratory, private letters often still 
unprinted, forgotten legal publications, and above all editorial writing in 
popular journals, have been dusted off and ranged around a court of 
imperturable apparent calm. It is a picture interesting and impressive; 
but the most admiring observer will feel that the judges have maintained 
such impenetrable reticence concerning their inter-relations, that little is 
really known of their actual passions or even emotions. 
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Again, though the author mentions, barely mentions the cacophony of 
contemporaneous criticism; the reader who knows even our national 
mile-stones, acutely feels that this enormous volume of collated comment 
sounds a bit too shrill. We are told in detail of the howling of men like 
Giles, always inglorious but never mute; but we think at once of the men 
on the street, who have always done most of the voting, and none of the 
writing; and who in the long run keep or discard what they want, — 
including Courts. Page after page is like a phonograph record of bygone 
noises; interesting always, yet promptly productive of the thought that 
the most vocative noise makers from Bache and Pickering to Yancey and 
Stewart of Nevada are considerably more dead than the judges whom they 
vituperated. 

Mr. Warren is wise in restraining the lawyer’s instinct for inferences. 
He seldom writes Q.E.D., doubtless feeling as must every professional 
reader, how tenacious of life is a constitutional decision. Its tentacles 
seem to live forever, and discussion even of Chisholm v. Georgia and 
The Bank Cases is apt to develop differences previously unsuspected. 

We have noted but three dogmatic conclusions. Mr. Warren is firm 
and frequent in declaring “‘states-rights” as much a “local issue” as 
General Hancock’s tariff. Every state’s “ rights” have been strictly its 
own wishes, and assertion has depended wholly on whose ox was gored. 
He also proves several times over, that appointments by openly partisan 
Presidents never packed the Court; and he is sure that Taney inad- 
vertently elected Lincoln. Of these the first and third are popularly 
deemed axioms, and the second would scarcely justify demonstration, 
were it not for the lamentable fecundity of the Callender family. 

The author’s source-books form an imposing library; yet an appre- 
ciative critic may regret the apparent omission of the minutes of the 
original Circuit Courts, which would go far to show that what became 
the Federalist heresy of asserting for the United States a right to invoke 
the common law for criminal remedies, was the nearly universal opinion 
of a generation of lawyers exclusively bred to that law. The nature of 
defences, as well as the frequency of prosecutions is the evidence. It was 
the political, not the legal eye that saw danger in an inference perfectly 
natural for men who identified the common law with the law of nature. 

Because transactions since Waite’s day are too recent for the true 
historical perspective, the background of gossip and comment which is 
the life of the book ceases with 1888; later decisions are well listed but 
not pictured and framed. The reason is a bad one, for contemporary talk 
and writing cannot change, and are much easier to collate for our time 
than for generations ago. The real reason for a right decision, is that we 
readers are so near the talk of our own time that it bores us. 

That a Richmond editor in 1821 found the “very title of the case” 
(Cohens v. Virginia) “enough to stir one’s blood,” is amusing and in- 
structive; so too is the half-century later fulmination of Bowen of The 
Independent, in demanding “two or three sincere and obstinate Radicals 
on the bench” of the Court, because the country “‘distrusts lawyers 
when it comes to questions of loyalty and human rights’; but we decline 
excitement over North Carolina’s success in keeping children at labor, 
or Arizona’s failure to prevent Mike Raich from cooking. Our grand- 
children may be deeply interested. But Mr. Warren’s successor will do 
rs than well if he produces a story as human and accurate as is this 

ook. 

Although no “law-book,” these volumes undeniably concern the law; 
therefore no lawyer can be expected not to differ or dissent, — in spots. 
One may think, as we do, that the facts given for the Slaughter House 
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Cases are unintentionally unfair to the local authority; another that 
Gelpcke v. Dubuque was not denied nor affected by New Orleans &c., v. Louis- 
iana &c., 125 U.S. 18, nor even treated to that silent suppression not un- 
known in that Court;— and there are other legal statements, certainly 
debatable, but stated with certainty. These are not errors; merely 
illustrations of the difficulty of pleasing lawyers generally by popular 
statements of technical matters. 

All treatment of what the “business” bar calls the Federal specialties 
(as though they were a “line of goods”), —i.e. admiralty, patents, 
trademarks, copyright and bankruptcy, is disclaimed; but mention if 
not comment is not avoided. 

The admiralty has, to be sure, suggested political questions which 
never arrived; but to comment on prize without recognizing the dom- 
inance of Stowell, or on the instance side without considering the influence 
on Story, and through Story on the country of the Provincial Vice- 
Admiralty tradition; —is to leave Hamlet out of the play. The sole 
reference to patents is mention of O’Reilly v. Morse as “upholding” the 
basic telegraph patent, a curious citation without any reference to the 
annulment of Morse’s famous eighth claim, the vital point which has 
ever since affected this doctrine of patentable invention, and which 
embittered the patentee for life. 

Then too it is surely the zest of the chase which finds in Jenners v. 
Peck, 7 How. 612, a concession to states-rights. The case merely con- 
strued the Bankruptcy Act of 1841, assuming a power in Congress to 
annul liens by mesne process: something it has done in subsequent acts 
without objection. 

It would have been better to keep away from these nonpolitical ques- 
tions; they would not have been missed in a book so pleasantly unlike a 
law-book; which is usually repellant because (as has been said) it seems 
always to be made by and for middle class people of middle age. This 
book shows what people of every sort and age said about their own 
constitutional law, while it was in the making. 

CHartes M. HovucH 





A Text Book oF Roman LAw FROM AuvGUSTUS TO JUSTINIAN. By 
W. W. Buckland, M. A., F. B. A., of the Inner Temple, Barrister at 
Law, Regius Professor of Civil Law in the University of Cambridge, 
Fellow of Gonville and Caius College. Cambridge: The University 
Press. 1921. pp. xiv, 756. 


Almost a century elapsed before the text of Gaius thoroughly affected 
ideas formed on the basis of the Institutes and the Digest before the dis- 
covery of the earlier institutional book. For a long time there was a tendency 
to seek to fit the statements of Gaius into or to adjust them to preconceived 
notions and to antedate systematic ideas of the maturity of law and 
Byzantine academic systematizings and organizings of rules and prunings 
away of archaisms. More recently the rise of a new and more truly his- 
torical method, the development of better methods of criticism and study 
of interpolations and the bringing to bear of new materials outside of the 
Corpus Iuris have required further modification of received views. For 
many years Girard’s Manuel has been the teacher’s main reliance for this 
purpose. Professor Buckland has now given us a book no less indispensable 
to the teacher — a book that ought to supersede everything in English and 
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that will stand with the most thorough studies and best expositions of the 
sources in any language. 

Nineteenth-century Romanists studied Roman law chiefly for the purpose 
of a historico-analytical critique of the law of their time, and their ideas 
of the classical law and of the law of Justinian were in part colored by the 
exigencies of this mode of study. They tended to see in the third-century 
law an analytical system and a consistent unfolding of legal dottrine such 
as they desired for nineteenth-century law. Also instead of considering 
just what the Roman problems were and exactly how the Romans met them 
they tended to see in the Roman texts answers to modern theoretical prob- 
lems. Partly this attitude was an inheritance from the seventeenth-century 
idea of Roman law as embodied reason. Partly it was due to Roman law 
having become more and more an exclusively academic subject. But chiefly 
it was due to the use of the institutes of Roman law as a means of teaching 
the science of law and the consequence of looking at Roman law through 
the medium of the legal controversies and juristic problems of today. 
Reaction from these characteristics of the Romanist literature of the nine- 
teenth century has led to an endeavor to reconstruct and state the law 
from Augustus to Justinian as a Roman might have stated it; using only 
the Roman texts or at least only contemporary materials, using only Roman 
classifications and theories and analyses, and applying the materials only 
to Roman problems. The present book is one of the very best of this recent 
type. 

It is severely of this type, subordinating history, doctrinal analysis and 
comparative law to an exposition of the texts purely as Roman materials. 
Because of this and of the compressed style, required to pack so minute a 
survey of a large field into one volume, it is by no means a book that one 
may read rapidly.. Yet the exposition is exceptionally clear and the point 
is put in an apt and striking way in the fewest possible words. Sometimes 
the exposition is epigrammatic and in such cases — something rarely true 
of epigrammatic utterance — it is marked at the same time by the good 
sense and the instinct for realities of the common law lawyer. 

Exact ascertainment of the rules of law as they were, so far as they may 
be ascertained, unembarrassed by collateral considerations, is a necessary 
forerunner of the real understanding of Justinian’s law, that is needed as a 
basis of comparative law now that Justinian’s books have ceased to be 
forms of law anywhere and in consequence may be approached independent 
of the “interpretations” of them and developings of their texts which grew 
up from the twelfth to the nineteenth century. How strictly the design 
of such an exact ascertainment is adhered to is illustrated in the admirable 
exposition of culpa (pp. 552-555). We cannot understand culpa in the 
Corpus Iuris, looked on as a system thereby established, without exactly 
this sort of statement — a model of concise but complete exposition of a 
difficult and involved subject, not as theoretically it ought to have been, 
or doctrinally it might have been, but as it was, so far as we have the means 
of ascertaining. Such things justify the method of the book. And yet 
since the modern law of half of the world and some of the law of the other 
half presupposes the law of the Corpus Iuris and thus the latter must be 
the starting point of comparative law, the ultimate réle of this method may 
be only to lead up to a better systematic, historico-analytical exposition 
of the law of Justinan as such. For just as we sometimes must remind the 
historian that it was seventeenth-century English law and hence the medieval 
English law as expounded by Coke, not the law of the Year Books as it 
actually was in its time and place, that became the common law of the 
English-speaking new world, so we may have to remind the historical and 
philological Romanist that it was Roman law as codified by Justinian, not 
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the actual law of the Antonines— much less that of Augustus — that 
became the common law of western Europe. 

Moreover the method of using only analyses to be found in the Roman 
books and of using only Roman systematic ideas may be carried so far 
that the end of obtaining an exact picture of Roman law is to some extent 
defeated. The strict law is a system of remedies, a system of actions, not 
a system of rights and duties as such. Roman law began to generalize at 
the end of the Republic and generalized much and to good effect in its 
classical period. But it was a generalization in order to answer concrete 
questions and to allow or devise concrete remedies, not, for the most part, 
a systematizing generalization. Thus the law acquired principles without 
ceasing to be a system of remedies. We may well compare what took place 
in our own law. It was a system of remedies in Coke’s day and, although a 
radical change took place in the seventeenth and eighteenth centuries, 
appeared to be one at the opening of the nineteenth century, and in the 
law of torts until the last quarter of that century. In the nineteenth century 
it was restated in terms of a system of rights and duties. A like systematizing 
movement went on in Roman law from the fourth to the sixth century. 
A tendency developed to put the law substantively in terms of duties and 
rights, not adjectively in terms of remedies, and to classify duties and rights 
rather than actions—the same tendency which is so noticeable in 
nineteenth-century law. But this movement did not go far. The Byzantine 
lawyers lacked ability to carry it out. The law of the Digest is still chiefly 
in terms of remedies with no thoroughgoing analysis either of the whole 
or of the several branches — or even, as a rule, of the smaller subdivisions — 
in terms of duties and rights. Professor Buckland gives a clear and faithful 
picture of the Roman law books in this respect. One is not so sure that it 
is so faithful a picture of Roman law. 

Comparison with a like phenomenon in our own law may be helpful. 
Except in the law of estates in land, with respect to which the old procedure 
was obsolete, Blackstone states the common law largely — one might say 
chiefly — in terms of procedure. Such books of the time as Comyn’s Digest 
or Bacon’s Abridgment are primarily in terms of procedure. In this respect 
they derive from Coke, who stated English law authoritatively, as the next 
two centuries chose to think, in terms of our strict law and so procedurally. 
In method the eighteenth-century expositions speak from the strict law 
which culminated in the classical writings of Coke. But do we not actually 
state eighteenth-centu: y English law better — both more usefully for our 
purposes and more truly for understanding just what it was — when we 
analyze and systematize the substance behind the remedies than when we 
state it as Blackstone’s contemporaries did in what was already in their 
time an archaic dress? For in truth their law was much more advanced 
than their method of expounding it. Does Blackstone really give us an 
accurate picture of the law of Lord Mansfield’s time? That he does not 
has often been remarked of his exposition of equity which he states proce- 
durally rather than doctrinally and hence more as it was at the end of the 
sixteenth century than as it was under and after Lord Hardwicke. This 
is no less true of other parts of his exposition, as one may see, for example, 
by comparing his statement of the law of contracts with the law reports of 
the time. One may ask, then, whether Roman systematic exposition gives 
us a wholly accurate picture of what Roman law really vas. Do our prac- 
titioner’s books today give a reliable picture of our law as it really is? Is 
it not much more scientific, has it not a much better logical and doctrinal 
apparatus than these books, as a rule, make apparent? 

Much depends upon the purpose for which Roman law is studied. We 
cannot well say that it is studied for its own sake. No one can study it 
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today for the purposes for which it was studied by third-century Romans 
or sixth-century Greeks. Nowhere in the world is it a system of law in the 
sense in which it was one then. Nor are the circumstances of its applica- 
tion so completely known to us that we can exactly reproduce it in action 
and know it as a living system as could those who studied it that they might 
practise it, administer it in tribunals and teach it to those who lived under 
it. Our purpose must be one or more of four. We may study it for an 
introduction to or as the basis of comparative law. Or we may study it 
for an introduction to analytical jurisprudence or as a concrete study in 
that branch of the science of law. Or we may study it for an introduction 
to the actual law of the land, as they do in Continental Europe. But in 
countries governed by English law it is not required for this purpose by 
its place in their legal history. Also it may be studied for historical purposes; 
as part of the history of civilization and of one of the chiefest of the phe- 
nomena of civilization, the ordering of human relations and administration 
of justice according to law. Probably the first and fourth of these are the 
chief purposes for which it is studied today in English-speaking countries. 
Such a picture as Professor Buckland gives us is a needed preliminary to 
the use of Roman law for comparative law and comparative legal history 
and is of peculiar value to the study of Roman law as part of the history 
of civilization. 

As has been indicated already the method and aim of the treatise are 
to state the problems, the doctrines and the systematic ideas and classifi- 
cations of the Roman lawyers from Augustus to Justinian and to set forth 
the rules of Roman law during that period from that standpoint; to con- 
sider Roman problems and to explain in Roman legal terms only and with 
Roman legal ideas and the Roman analytical and systematic apparatus 
how the Romans dealt with them. One need not say that such an ideal 
cannot be achieved entirely. Often the evidence is too meager or the texts 
as we have them are too corrupt or we lack the whole background which 
is so decisive of the course of lawin action. Professor Buckland is scrupulous 
to make 'this clear in every connection. Where the data are insufficient he 
puts the evidence and says that there is an unsolved problem. He does 
not seek to settle by modern juristic reasoning what the Romans never 
settled or were unable to settle. There is no attempt to spin fine theories 
and no adoption of fine-spun theories to explain unexplainable contradictions 
or uncertainties in the Corpus Turis. In the absence of texts he abstains 
from answering questions on the basis of principles deducible from the texts 
which there is no evidence that the Romans did deduce therefrom. He 
seldom indulges in speculation. When he does so it is with the utmost 
caution and restraint. Sometimes, indeed, he carries his refusal to speculate 
to the extreme, as in not considering the basis of periculum rei in sale, a 
matter of much importance for comparative law (p. 484). When he does 
suggest a doctrinal theory or an explanation or an analytical systematic 
principle not in the texts, he states the difficulties frankly. He is scrupu- 
lously careful when any term is used which is commonly employed in modern 
Romanist literature but not in the Roman texts to point out that fact. 
When a proposition is stated on the basis of even the clearest analogical 
reasoning, he is scrupulously careful to say that there are no texts for it. 
As a rule he keeps away from doctrinal or institutional history except as 
involved in stating what the texts and sources show to have been the law 
at different times successively. But when the data afford an assured basis 
for telling a bit of legal history germane to the exposition, it is told admirably, 
as in the case of the origin and growth of imperial legislative power and the 
sag eg dogmatic explanation thereof as resting on the Jex regia 

pp. 16-17). 
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All these things are in praiseworthy contrast to the general current of 
writing about Roman law in the nineteenth-century, which was still too 
much under the influence of the seventeenth- and eighteenth-century assump- 
tion that Roman law was declaratory of natural law and hence that if a 
proposition appealed to the time and place as being just, in the absence of 
Roman texts to the contrary, jurists were justified in pronouncing it a 
proposition of Roman law. 

But at times one feels that Professor Buckland carries his caution and 
restraint too far. Roman law was not the perfect system of absolute abstract 
justice or absolute systematic arrangement or absolute logically interde- 
pendent principles that it was once fashionable to pronounce it. Yet it 
was at least no more arbitrary than our law today and there is danger that 
over-insistence upon particular doctrinal anomalies as such and skeptical 
minimizing of system and analytical theory will give a wrong impression 
at the other extreme. 

Professor Buckland seeks always to give us the Roman analysis, the 
Roman classification and the Roman doctrinal reasoning. He even follows 
the order of the Roman texts, thus giving us Roman materials presented 
in the Roman way. This involves frank presentation of the analytical 
confusions and doctrinal incongruities that are always to be found in a 
system of law when looked at with respect to any given moment. Even 
if analysis has been carried out thoroughly, which is seldom true, law is 
continually growing and will constantly develop new precepts and new 
institutions, chiefly by a process of trial and error. Analyses made with- 
out reference to these new precepts and new institutions or without reference 
to new applications of old ones, are always subject to exceptions and leave 
anomalies unaccounted for. There are always rules which defy the analyses 
and classifications that come after and seek to order and systematize and 
reconcile. It is good that these be shown in all their nakedness. There 
has been too much suppressing or glossing over of them in order to make 
out a perfect analytical system. A truthful picture of the actual Roman 
law involves abandonment of the attempt to fit every rule in the Digest 
into an absolute system. 

In the same spirit in cases where there are principles which the Romans 
recognized, anomalies are not concealed by specious juristic reasoning but 
are pointed out openly. Thus, he says that simple solidarity is “‘an illogical 
relaxation” of correality, “‘a gradual historical development expressing the 
idea that those who do wrong ought not to be released from their obligation 
to compensate except by satisfaction” (p. 454). As we should say today 
it was a looking at substance rather than form and the analytical explana- 
tion is a systematic afterthought. Also he recognizes that many legal 
precepts depend simply on convenience and are not susceptible of analytical 
explanation. For example, in hereditas iacens there was no strict adherence 
to a theory. “The rules were based on considerations of convenience; 
logical justification is, at least for later law, little more than excuse” (p. 306). 
Likewise the different holdings as to whether the effect of satisfying a 
condition was retrospective “do not express any strict principle; they were 
a compromise — the needs of life were more important than theory” (p. 421). 

This recognition that the legal order is a system of compromises and of 
the subordinate réle of analytical theory is in accord with the trend of 
recent juristic thinking everywhere and makes the book valuable outside 
of its immediate sphere as a contribution to the science of law at large. 
For it is of much moment to analytical jurisprudence itself to recognize 
that the juristic doctrine of third-century Rome was not perfect even poten- 
tially, as it is of moment for the general science of law to dissipate the notion 
that it was perfect as a system of abstract justice or in its adaptation to 
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the ends of law. To sée the classical Roman lawyers making practical 
compromises while reaching out for doctrines not yet grasped, and to com- 
pare this with Lord Coke’s proposition that many things have been intro- 
duced into the common law contrary to legal reasoning on the ground of 
utility, is a useful exercise for the analytical jurist. 

Such things contrast significantly with the general run of text books 
of Roman law, and one hesitates to express a doubt about so commendable 
a design so well executed. Yet I cannot but feel uneasy lest the subordina- 
tion of analysis and rejection of modern systematic ideas may have gone 
too far. For the plan so scrupulously adhered to involves serious sacrifice. 
The author states without comment the proposition in the Digest that the 
contradictions it contains are only apparent, if the text is looked at properly 
(p. 34). Surely a caution to the unwary student would not be amiss here. 
This is a characteristic proposition of the maturity of law when all legal 
precepts are thought of as put in force at one stroke and juristic activity 
is thought of as a reconciling, ordering, systematizing activity whereby 
these precepts are to be made consistent and logically interdependent and 
are to be so classified as to be readily grasped and assuredly applied. Here 
and elsewhere one must feel that the design of excluding everything but 
the actual Roman law, as the Romans applied it to Roman problems, put 
in terms of Roman doctrinal reasoning and told in Roman classification 
and in the Roman order, has resulted in excluding too much. For example, 
in connection with interpretation by the pontifices he notes that there is 
not much to be said for the logic of their interpretations; they were useful 
means of altering the law to meet the needs of advancing civilization (p.2). 
In such a connection comparative legal history might be used with effect 
and without recourse thereto the matter may hardly be put in its real aspect. 
So in connection with the declaratory beginning of imperial legislation by 
rescript (p. 20). Or the remark that ‘‘the Roman habit” did not permit 
fusion of two issues, e.g., claim and set off (p. 696). Is this merely a ‘‘ Roman 
habit’? Is it not a general phenomenon of the beginnings of law and should 
it not be put as such? Or, again, in connection with the power of the Senate 
to direct a magistrate not to apply a given law in a given case or for a given 
time (p. 13). Here comparative law may be made to suggest matters of 
the highest value for the science of law. If Roman law is studied for its 
possibilities of enabling.us to understand and to treat intelligently the law 
of today, such things must be looked into and must be emphasized. Yet 
so much has been written about Roman law from a juristic and compara- 
tive law standpoint without a solid basis in ascertainment of what the 
Roman law actually was that rigid adherence to a purely descriptive method 
is intelligible as a reaction. 

It should be said, however, that parallels are sometimes suggested, ¢.g., 
in connection with appeals by rescriptum (p. 19), and that sometimes, 
without going into comparative law, illuminating suggestions are thrown 
out as to where to look (p. 395). Moreover wide learning and a sense of 
the bearing of comparative legal history are shown by stray observations 
everywhere (see, ¢.g., p. 7, note 2). But the strict exclusion of all matters 
that require comparative law or comparative legal history for a full answer 
is likely to prevent any but teachers of the highest ability and widest prep- 
aration using the book for anywhere near its full worth. 

Roscoe Pounp. 





CASES ON CONVEYANCING. By Joseph Warren. Cambridge: Published by 
the Editor. 1922. pp. xi, 807. 

This work is, as Mr. Warren says in his preface, largely based upon 

Professor Gray’s collection of cases on real property. The subject matter 
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is for the most part that covered by Volume 3 of Gray’s cases with a few 
topics from other volumes of the series. 

The arrangement is largely that of Mr. Gray. Original acquisition of 
title is first discussed in Chapters on Accretion, and Adverse Possession 
and Prescription. Chapter 3 takes up Forms of Conveyancing; Chapter 
4, Description of Property Granted; Chapter 5, Estates Created; Chapter 
6, Landlord and Tenant; Chapter 7, Joint Ownership; Chapter 8, Crea- 
tion of Easements and Profits; Chapter 9, Covenants for Title; Chapter 
10, Execution of Deeds; Chapter 11, Registration; Chapter 12, Estoppel 
by Deed; Chapter 13, Dedication. 

It will be noticed that the order of the chapters varies somewhat from 
that followed by Mr. Gray. For the most part each of the chapters 
individually very closely resembles the corresponding one in Mr. Gray’s 
cases. This resemblance varies from that of Chapters 1, 3, 4, 5, 9 and 13, 
where the cases used by Mr. Warren, sometimes with omissions, are ex- 
actly those of Mr. Gray and in the same order, to Chapters 2, 7, (which 
corresponds to 6 Gray, Book XII, Chapter 3) 8, 10, 11 (which corre- 
sponds to 6 Gray, Book X, Chapter 2) and 12, where, although the bulk 
of the cases is the same, the order has been changed, and other cases, 
almost always recent ones, have been added. 

In thus stating with some detail, the similarities between Mr. Gray’s 
work and Mr. Warren’s, no implication is, of course, intended with re- 
gard to Mr. Warren’s work, except that of the good judgment shown by 
him in retaining material which experience as a teacher has shown to be 
well adapted for the work in hand. The desire which the compiler of a 
case book not infrequently feels, however unjustifiable the feeling may 
be, of avoiding even the semblance of following another case book, by 
finding another case “‘just as good” was entirely exorcised so far as Mr. 
Warren was concerned, by the fortunate relation in which he stood to 
Mr. Gray; and he has done well to take advantage of it. It will lighten 
materially the labor of transition for those teachers who are accustomed to 
Mr. Gray’s work and desire to substitute that of Mr. Warren. 

From the foregoing observations it might perhaps be inferred that the 
work of Mr. Warren is merely a re-arrangement. Such is not the case. 
As has already been mentioned additional recent cases have been incor- 
porated in the text in numerous instances. More than this, Mr. Warren’s 
Work is seen in a most helpful form in the notes. The footnotes under 
the various cases are ample and contain a sufficient, and on certain ob- 
scure points, what seems to the reviewer, an exhaustive citation of au- 
thority. These cases are recent decisions, a particularly desirable feature 
where so large a proportion of the cases is, as is the case with Mr. Gray’s 
work, of not particularly recent date. The footnotes seem on the whole 
to be framed rather with the idea of giving information than of being 
used as a basis of class-room discussion. In addition to the footnotes 
Mr. Warren has incorporated a number of valuable notes on matters not 
covered directly by the cases. Among such are a two-page preliminary 
note to the chapter on Covenants for Title in which the subject mattef 
of the various covenants and the measure of damages for the breaches 
are stated with sufficient fullness of citation to give at least a bird’s-eye 
view of the subject; and the two-page note dealing with boundaries on 
ways. 

The most striking and valuable contribution made by Mr. Warren is 
Chapter 6, covering the subject of Landlord and Tenant. Here are col- 
lected in one place cases dealing with topics that many teachers of real 
property have felt belonged together, but which in Mr. Gray’s collection 
remained scattered. This chapter covers the various kinds of leasehold 
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interests, covenants by the landlord as to the condition of the premises, 
waste, various aspects of the law of rent, including remedies, apportion- 
ment, suspension and extinguishment, and the termination of the rela- 
tion of landlord and tenant. While the cases to a considerable degree are 
those used by Mr. Gray, there is this unified collocation of them and a 
large infusion of recent American decisions. Such a citation and use of 
modern cases are particularly desirable in a subject that in certain as- 
pects is in such a process of transition from a property to a contract 
basis as is the one under consideration. 

The construction of a case book is so largely a matter of individual 
preferences that it is inevitable that judgments should vary somewhat. 
Since, as Mr. Warren indicates in his preface, the subject matter embraced 
is too large to be covered in a 32 hour course and a certain exclusion 
must necessarily obtain in the material to be used in class room work, 
it might be wished that he had judged it desirable to give a choice of 
cases covering the modern law of Estates Tail and of Dower and Curtesy. 
But these are after all differences of detail. The proof of the pudding 
is in the eating. The work looks like an eminently usable one for teach- 
ing purposes and Mr. Warren’s long experience as a teacher tends strongly 
to support the presumption that it is such. 

Harry A. BIGELOW 





INSTRUCTIONS TO JuRIES. By Henry E. Randall. Kansas City, Mo.: 
Vernon Law Book Co. 5 volumes. pp. xi, 1010; iv, 2150; iv, 3474; 
iv, 4845; iv, 5361. 


Though written primarily for the practising lawyer and for the trial 
judge, Randall’s Instructions to Juries will be welcomed by every student 
of the law. The author has assumed the réle of the historian, who it is 
said should chronicle and not philosophize; yet by giving to us an accu- 
rate and authoritative statement of the law which has been actually an- 
nounced and of the instructions which have actually been approved, he 
has furnished the data from which the more or less cloistered legal scholar 
may generalize, and he has paved the way for reform if reform be neces- 
sary. The first volume contait.s a clear and concise statement of the rules 
which the courts have actually announced ‘“‘ Governing the Giving and the 
Refusal of Instructions,” and in the four succeeding volumes are some 
twelve thousand approved forms of instructions which cover every branch 
of the law and which are supported by some forty thousand citations. 

To a certain extent the work is a digest, but it is much more than a 
digest. It is a chronicle of the common law of America in relation to the 
conduct of jury trials in so far as that common law has been announced 
in the form of instructions to juries. It is not a collection of syllabi 
which have been prepared by court reporters, nor of rules of which the 
author alone approves. Nor is it a collection of syllabi which, even when 
prepared by the judges themselves, are usually written perfunctorily and 
in haste; but it is a collection of rules which have been actually an- 
nounced and written instructions which have been made applicable to 
clearly stated facts and which have been subjected to the ordeal of rigid 
criticism. The value of such a work, if accurate, must be very great, 
and fortunately, the volumes which are before us bear every evidence of 
accuracy and undoubtedly are the result of years of laborious toil and of 
a page by page examination of thousands of reports. 
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To the busy practising lawyer and to the often equally busy trial 
judge, the work will prove of inestimable value, while to the young and 
inexperienced practitioner it will prove “an ever present help in the hour 
of trouble.” It will save many a new trial and many a reversal. Few 
realize how important a part the instructions play in the trial of our 
jury cases and how many new trials are granted and how many cases 
are reversed because of errors in those instructions. In many overbur- 
dened appellate courts the instructions constitute the portion of the 
record on appeal which is first examined, and though other portions 
are often overlooked, it is seldom that the instructions are ignored. 
What use, indeed, of wading through hundreds of pages of testimony 
and of exhibits if the jury was improperly directed? What trial judge, 
too, would not grant a new trial if convinced of a radical error in his 
instructions rather than run the risk of the humiliation of a reversal upon 
an ‘appeal? Often, too, in our crowded cities, where the courts are be- 
hind their calendars and, in order to expedite the trials, the time in which 
to address the jury is limited to such an extent as to make argument of 
little value, a well written and carefully prepared set of instructions is 
the lawyer’s only weapon and only shield of defense. Yet the time in 
which to prepare these instructions is always very limited. The develop- 
ments of a trial can seldom be anticipated so that the work can be done 
in advance; the jury cannot be kept waiting, and the instructions, there- 
fore, must be hurriedly prepared in short recesses during the last stages 
of the trial in which the lawyer has always many distractions, or in the 
altogether too short interval which elapses between the closing of the 
testimony and the charge to the jury. Both the distracted lawyer and 
the often equally distracted judge need authoritative help, and that help 
Mr. Randall and his corps of assistants have now furnished. Now as never 
before he who runs may read. There have been other works upon the 
subject, but none which have been as comprehensive, as accurate and as 
carefully prepared. 

ANDREW A. BRUCE 
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